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Relevant Docket Entries 
1966 
August 17—Plaintiff’s First Interrogatories. 
August 25—Defendant’s Objections to Plaintiff’s Interrog- 
atories. 
August 29—Opposition of Plaintiff to Defendant’s Objec- 
tions to Plaintiff’s Interrogatories. 


August 29—Bill of Costs as Taxed by Clerk, U. S. C. A,, 
in Sum of $450.68. 


December 6—Pre-Trial Examiner’s Recommendation Over- 
ruling Defendant’s Objections. 
1967 


January 3—Amended Objections to Plaintiff’s Interroga- 
tories. 

January 5—Plaintiff’s Opposition to Defendant’s Objec- 
tions. 


January 12—Pre-Trial Examiner’s Recommendation Over- 
ruling Objections in Part and Sustaining in Part. 


March 3—Defendant’s Answer to Plaintiff’s Interroga- 
tories. 


April 26—Additional Interrogatories by Plaintiff. 


April 28—Deposition of Messrs. Schilling, Luhman and 
Pung filed. 


May 21—Answer of Defendant to Additional Interroga- 
tories. 


June 2—Further Interrogatories by Plaintiff. 


July 17—Answer of Defendant to Further Interrogatories 
by Plaintiff. 


1968 


February 21—Heard; case taken under advisement (Rep. 
D. Sweet) Gesell, J. 


February 29—Memorandum (Counsel to submit Findings 
of Fact and Conclusions of Law and Order in two 
weeks) Gesell, J. 


March 12—Proposed Findings of Fact and Conclusions of 
Law by Defendant. 


March 12—Motion by Defendant for New Trial. 


March 18—Opposition by Plaintiff to Motion for New Trial 
by Defendant. 


March 18—Plaintiff’s Proposed Findings of Fact and Con- 
clusions of Law 


March 18—Order entering judgment for Plaintiff in sum 
of $12,899.00, with interest from April 1, 1963, and 
costs vs. defendant. Gesell, J. 


March 19—Order Denying Motion for New Trial or 
Hearing. 

March 28—Defendant’s Motion To Amend Findings of 
Fact and Conclusions of Law and Amend Judgment. 


April 1—Opposition of Plaintiff to Defendant’s Motion To 
Amend Findings of Fact and Conclusions of Law and 
Amend Judgment. 


April 3—Order Denying Defendant’s Motion To Amend 
Findings of Fact and Conclusions of Law and Amend 
Judgment. 


April 29—Notice of Appeal. 


+ 


Designation of Documents To Be Included in the Appendix 


Set forth below is the material which appellant proposes 
to include in the appendix to be filed with the appeal briefs: 

1. Relevant docket entries. 

2. Defendant’s motion for a mandate and action thereon. 

3. Written interrogatories, objections and answers there- 
to and oral deposition. 

4. Opinion and Order of the trial Court. 

5. Plaintiff’s motion to amend judgment and order and 
action thereon. 

6. Copy of the transcript of testimony taken at the trial 
on remand. 

7. Page 236 of the transcript of testimony at the original 
trial. 

8. Notice of Appeal. 

9. Order of lower Court assessing costs against plaintiff, 
for prior proceeding. 


[Filed: October 7, 1966] 
Motion Under Rule 27 for the Issuance of a Formal Mandate 


Appellant moves for the issuance of a formal mandate 
under the provisions of Rule 27(c) of this Court, and in 
support thereof respectfully shows: 


Under date of August 10, 1966, a copy of the opinion in 
this case, along with a certified copy of the judgment of 
this Court, were transmitted to the District Court. Under 
the opinion the decision of the lower Court was reversed, 
and the case was remanded for further proceedings not 
inconsistent with the opinion. 

Since August 10, 1966, the appellee has taken no action 
to have the case reinstated in the lower Court. No order 
has been drafted for submission to the lower Court defining 
the remaining issue to be tried. 
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Moreover, the office of the Clerk in the lower Court has 
advised the pre-trial examiner that no action or order to 
reinstate the case is necessary, and he has adopted this 
position as his own. 


Instead of taking the action indicated above, counsel for 
appellee has filed and served written interrogatories, copy 
attached, along with copy of appellant’s objection. An 
examination of these interrogatories will make it imme- 
diately apparent that most of them have no reasonable 
relationship to the sole issue raised by the opinion of this 
Court, namely, was the appellant prejudiced by the altera- 
tion in the contract. This is true of all the questions, with 
the exception of Question No. 10. With this exception, all 
of the other questions seem designed to retry the issues 
already decided in the opinion of this Court. 


It is suggested that this situation has necessitated the 
issuance of a formal mandate by this Honorable Court, 
stating that the sole remaining issue relates to prejudice, 
and otherwise defining the precise limits of the issue to 
be tried. Otherwise appellant may be required to retry 
the case from the beginning, and will be denied the benefit 
of the opinion of this Court. 


A suggested form for the mandate is attached hereto, for 
the convenience of the Court. 


Proposed Mandate 
United States of America ss.: 
The President of the United States of America 


To the Honorable the Judges of the United States District 
Court for the District of Columbia, Greeting: 


Whereas, lately in the United States District Court for 
the District of Columbia, before you or some of you, in a 
cause between Reliance Insurance Company and Malcolm 
B. Colbert, Trustee, et al., Civil Action No. 1750-63, a judg- 
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ment was entered in the office of the Clerk of said Court 
on the 23rd day of June, 1965, to the effect that the said 
Malcolm B. Colbert, Trustee, should have judgment in the 
amount of $18,374.00, as by the inspection of the transcript 
of record of the said Court which was brought into this 
United States Court of Appeals for the District of Colum- 
bia, by virtue of an appeal, agreeably to the Act of Con- 
gress, In such case made and provided, fully and at large 
appears. 

And whereas the said cause came on to be heard before 
this Court, on the said transcript of record, and was argued 
by counsel. 


On consideration whereof, it is hereby ordered, adjudged 
and decreed, that the Judgment of said District Court is 
reversed, and that this cause be, and it is hereby remanded 
to the said District Court for further proceedings in con- 
formity with the opinion of this Court, transmitted to the 
said District Court on August 10, 1966. 


It is further ordered, adjudged and decreed that any 
further proceeding be strictly confined to the issue of 
whether the appellant Reliance Insurance Company was 
prejudiced by the failure of the appellee Church to abide 
by the contract guaranteed, and the kind of prejudice that 
thereby resulted to the appellant Reliance Insurance Com- 
pany. 

You, therefore, are hereby commanded that such further 
proceedings be had in such cause in accordance with the 
decision of this Court as according to right and justice 
and the laws of the United States ought to be had, the 
said appeal notwithstanding. 


Witness the Honorable Chief Justice of the United States 
Court of Appeals for the District of Columbia, the ... 
OOS Ce haan mn , 1966. 


Ce | 


Clerk, United States Court of Appeals 
for the District of Columbia 


¥ 
[Filed: October 13, 1966] 


Opposition to Motion Under Rule 27 for the 
Issuance of a Formal Mandate 


The appellees state to the Court that after the opinion 
of the Court was published, the appellees promptly at- 
tempted to ascertain the names of witnesses and documents 
which would be available in determining the issues still 
remaining to be tried in accordance with the Order of 
this Court. 


To these interrogatories the defendant objected on the 
ground that there had been no Order entered on mandate, 
and also on the grounds that leave of the District Court 
had not been obtained for the filing of the interrogatories. 


The Motion came on to be heard in the District Court, 
but was delayed to allow the appellant to take steps in 
this Court relating to the cause. 


The District Court did grant permission to file the inter- 
rogatories and the practice no longer provides for an 
Order on the mandate, but the opinion and judgment is 
considered in lieu of the mandate. 


It is the appellees’ belief that the only purpose is delay, 
and it is respectfully requested that the Motion be denied 
and the matter come on for trial in the District Court in 
accordance with the opinion of this Court. 


H 


[Filed: November 10, 1966] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SEPTEMBER TERM, 1966 
Civil 1750-63 
No. 19,680 

Retrance Insvkance Company oF PHILADELPHIA, 

Pexnsyitvania, Appellant, 

v. 
Matcorm B. Cousert, et au., Appellees. 
Before: Edgerton, Senior Circuit Judge; McGowan and 
Tamm, Cireuit Judges; in Chambers. 
Order 


On consideration of appellant’s motion pursuant to Rule 
27 of the General Rules of this Court for the issuance of 
a formal mandate and of appellees’ opposition thereto, it is 


Oxgpekep by the Court that appellant’s aforesaid motion 
is denied. 
Per Curiam. 


[Filed: August 12, 1966] 


Interrogatories 
To: Reliance Insurance Company 
of Philadelphia, Pa. 
c/o Edward Gallagher, Esq. 
500 Federal Bar Building 
Washington, D. C. 20006 


The following interrogatories are to be answered under 
oath by some agent or employee of the defendant corpora- 
tion who has personal knowledge or has information con- 
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cerning the questions. It is conceded that on the 21st day 
of November 1962, the Standard Accident Insurance Com- 
pany, predecessor of the present defendant, executed a 
bond with the Northeastern Construction Co. in which the 
obligee was the Tenth Street Baptist Church. The follow- 
ing questions are concerned with that contract bond, plain- 
tiff’s exhibit No. 6 in the pending cause. 


1. The Standard Accident Insurance Company executed 
said bond through its attorney in fact, Walter Schilling. 
Will you state his present address? Is he employed by 
your company? If not employed, does he hold your power 
of attorney to execute bonds? 


2. What was the past relationship with your predecessor, 
and what is the present relationship with you, of Walter 
Schilling? 

3. After the execution of the bond did you receive any 
correspondence relating to the same? List the date and 
the nature of each such piece of correspondence. 


4. Do you have in your possession any memoranda con- 


cerning said bond? If so, list each such memoranda, giving 
the date and the nature of the same. 


5. Answer in detail the following: 


a. After the execution of the bond what steps if any 
did your predecessor take to implement the same? 


b. Did you or did you not receive any correspondence 
on behalf of the Tenth Street Baptist Church relating to 
said bond? Give the date of such correspondence and the 
participants in the correspondence. 


e. Did your predecessor have in its possession after the 
21st of November 1962, a copy of the bond executed? 


d. If you had such copy, where did you keep it, and 
what records did you make concerning it? 


6. When did you first learn that a claim was being 
made under said bond? 
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7. When did you receive any information as to any claim 
default by the principal on the bond, Northeastern Con- 
struction Co.? State in detail what you did after receiv- 
ing any such notice or notification. 


S. Did your company in any manner examine the con- 
struction prior to the filing of this law suit? 


9. Did your company ever appraise or examine the struc- 
ture after the filing of the law suit? 


10. State in detail what damages you have suffered 
during the period between the making of the bond on 
November 21, 1962, and the date that you received notice 
of the default. 


11. State when you ascertained that the contract of 
October 20, 1962 had been amended. 

12. Under what circumstances did you write the bond 
in the penal sum of $57,450.00? 

13. Was it written based upon the contract of October 
20, 1962? 

14. Was it written based upon the contract of October 
20, 1962, with certain amendments thereto? 


15. What contract did you ever have either orally or 
in writing with the obligee on the bond? 


16. What steps did you take after writing the bond to 
determine when it was actually delivered to the obligee? 


17. When did you receive payment for the bond, and how 
many bills did you submit prior to receiving payment after 
you had written the bond? 


18. What reason, if any, was given for the delay in the 
payment of the bond? 


19. List the names and addresses of any and all em- 
ployees of either the Standard Accident Insurance Com- 
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pany or the Reliance Insurance Company who participated 
in any way in the handling of matters concerning the 
bond, prior to the time it was written and after it was 
executed. 


[Filed: August 25, 1966] 
Objections to Interrogatories Filed Under Rule 33 


1. The judgment entered in this case was reversed by 
the United States Court of Appeals under date of July 
18, 1966, and the case was remanded under date of August 
10, 1966. 


2. No order has been entered in this Court reinstating the 
proceedings in this Court, nor defining the limits of any 
further proceedings that may be conducted. 


3. There is no indication on the face of the interroga- 
tories served on counsel for Reliance Insurance Company, 
showing that this Court has granted leave to file the inter- 
rogatories at this time, as required by the terms of 
Rule 33. 


The premises considered, it is required that the interrog- 
atories be quashed. 


[Filed: August 26, 1966] 
Points in Opposition to the Objections to Interrogatories 
The judgment of the Court of Appeals has been filed in 


the District Court, and automatically the cause is rein- 
stated and is still on the ready calendar. 


The interrogatories were properly filed and should be 
answered. 


The interrogatories are necessary in order to establish 
the facts which the Court of Appeals states are germane 
to the issues. 


12 
[Filed: December 30, 1966] 


Amended Objections to Interrogatories Filed Under Rule 33 


As further objection to the written interrogatories filed 
by plaintiff in this proceeding defendant Reliance Insur- 
ance Company respectfully shows: 


1. Questions 1 and 2 are fully covered at pages 464-465 
of the transcript of testimony adduced at the previous 
trial 


2. Questions 3 and 4 are too broad in the light of the 
decision of the Court of Appeals and are obviously not 
limited to the question of prejudice, the basis for the 
remand. 


3. Questions 5(a) has no relevance to the remanded issue; 
with respect to 5(b) it is not clear what is meant by the 
inquiry. The inquiry wants to know if defendant Reliance 
received any correspondence on behalf of the Tenth Street 
Baptist Church. It is not clear what is meant by this 
language. Also, the question goes far beyond any issue 
involved in the remand. The same is true of questions 5(c) 
and 5(d), neither of which have any relevance to the 
remanded issue of prejudice. 


4. Question has no relevance to the remanded issue. 


5. Question 7 is not clear; specifically, it is not clear what 
is meant by ‘‘claim default by the principal on the bond 


se? 99 
* 


6. Defendant Reliance Insurance Company represents 
that none of the questions 8 through 19 have any bearing on 
the only issue that has been sent back for further trial. 


Also, and in addition, many of the questions were fully 
answered by testimony adduced at the original trial and 
this is particularly true of questions 8 through 19. 
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[Filed: January 4, 1967] 
Points in Opposition to Objections to Interrogatories 
1. and 2.: 


The fact that questions have been covered in a tran- 
script of testimony in a previous trial is no justification for 
striking the interrogatories. Because of the burden that 
the Court of Appeals placed on the Plaintiffs to show lack 
of prejudice to the bonding company, this question is not 
only proper but very necessary, as the present location of 
this employee or agent or the bonding company as well 
as his present relationship with the bonding company is 
very pertinent. The knowledge of this agent would be 
knowledge of the bonding company. 


3. and 4.: 


It is very obvious that if the bonding company had no 
knowledge whatsoever of the writing of the bond, then 
it could not have been prejudiced in any way, because no 
matter what happened it would have taken no steps, and 
it did not rely upon the bond if it did not know about it. 
If it knew about the bond, then what did it do in the form 
of correspondence or memorandum about such bond, and in 
what way did knowledge of the change in the contract 
affect its actions? All this can be discovered by an ex- 
amination of its correspondence or memorandum—if any. 


5.3 


(a) Again, we are asking the bonding company to state 
what it did after the execution of the bond. In other 
words, did it receive a copy of it, did it make some memo- 
randum concerning the same, did it put it in a file to check 
on the job, and did it take any steps whatever to ascertain 
what was happening on the job? 


(b) During the course of the last trial the letter from 
the Tenth Street Baptist Church to the bonding company 
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was offered in evidence, and its reply indicated that it 
did not even have a copy of the bond. This may or may 
not be true, but we are entitled to find out. 


(c) See above. 
(d) See above. 


6. The relevance to this question is that, when the bond- 
ing company received notice of the claim under the bond, 
what did it do? If it learned of the bond a month or two 
after it was written, it had ample time within which to 
investigate. 


7. This merely seeks to find out what contact the North- 
eastern Construction Company made with the bonding 
company, and what the bonding company did after receiving 
notice. 


8. We seek to find out what steps the bonding company 
took to examine the construction to see what had happened. 


9. We seek to ascertain whether the bonding company 
ever appraised or examined the building after the suit was 


10. This is an important question. The bonding company 
is called upon to state what damages it suffered during 
the period between the making of the bond and the date 
it received notice of the default. This is a basic issue in 
the case. 


11. The Plaintiffs seek to ascertain when the bonding 
company learned of the amendment of the October 20th 
contract. 


12. This is a vital question, calling upon the bonding 
company to state the circumstances under which it wrote 
the bond in the penal sum which was more than the original 
contract. 
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13. through 18.: 


These questions are so relevant and so material that we 
are forced to the conclusion that the objections are not 
seriously made. 


19. This is a standard inquiry made in all interrogatories, 
seeking to ascertain the names of the witnesses whose 
testimony may be material or relevant to the issues in- 
volved. 


[Filed: March 3, 1967] 


Answers of Defendant Reliance Insurance Company to 
Interrogatories Filed by Plaintiff 
1. The office of Mr. Walter Schilling, general agent for 
Reliance Insurance Company, is located at 4615 Wiscon- 
sin Avenue, Northwest, Washington, D. C. He is not em- 
ployed by Reliance Insurance Company, but does hold 
power of attorney to execute bonds. 


2. Mr. Schilling held the same relationship to the Stand- 
ard Accident Insurance Company as indicated in the answer 
to Question 1. 


3. The only correspondence received after execution of 
the bond was a letter from the attorney for plaintiff, Mr. 
Friedlander, dated May 6, 1963. 


4. No memoranda concerning execution of the bond were 
written by this office. 


5. (a) It is not clear what is intended by the use of the 
term ‘‘implement”’ as used in this question. If amend- 
ments to the bond are meant, there were no amendments 
to the bond. 


(b) No correspondence was received from the Tenth 
Street Baptist Church except the letter from its attorney 
dated May 6, 1963, to which reference has been previously 


made. 
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(c) Yes. 


(ad) Copy of the bond was kept in the files of the Home 
Office of defendant as well as in its Branch Office in 
Washington, D. C. No unusual records were made in 
connection with this bond. 


6. Defendant was first advised of the possibility of a 
claim when it received the letter of May 6, 1963, from Mr. 
Friedlander. 


7. See answer to Question No. 6. Also, after receiving 
the letter of May 6, 1963, from Mr. Friedlander, the under- 
signed wrote under date of May 13, 1963, requesting cer- 
tain information, but Mr. Friedlander never replied to this 
inquiry. 

8. No. 


9. Our attorney examined the site in preparation for the 
trial of the original lawsuit. 


10. By reason of the changes that were made in the 
payment provisions of the contract the rights of defendant 
Reliance Insurance Company were seriously prejudiced, 
in that the changes advanced the date and time at which 
Northern Construction Company was entitled to receive 
payment. 

11. As to Addendum Nos. 1 and 2 at the time the bond 
was written. 

12. This question will have to be clarified as to the mean- 
ing of the word ‘‘circumstances.’’ The question will have 
to be made more specific as to the circumstances to which 
reference is made. 

13. Yes, as amended by Addendum Nos. 1 and 2. 

14. See answer to Question No. 13. 

15. None. 


16. None. 
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17. Bills were submitted on a monthly basis beginning on 
November 21, 1962. Payment was received on February 
7, 1963. 


18. No reason. There was no unusual delay for this 
type of surety business. 


19. To the best of the knowledge and belief of the under- 
signed, the names of the employees that worked on this 
matter for the Standard Accident Insurance Company and 
the Reliance Insurance Company were, in addition to the 
undersigned, Merrill K. Luhman, Manager of the Bond 
Department of the Washington Branch Office and Mr. 
Anthony Pung, who was then employed in the Washington 
Branch Office, but who now is employed in the Baltimore 
Branch Office. 

C. W. Kcuun, Manager 
Eastern Division 
Bond Claims Department 
Reliance Insurance Company 
4 Penn Center Plaza 
Philadelphia, Pennsylvania 19103 


Plaintiffs’ Additional Interrogatories Addressed to Defendant 


To: Edward Gallagher, Esq. 
Attorney for Defendant 
500 Federal Bar Building 
1815 ‘‘H’’ Street, N. W. 
Washington, D. C. 


PieasE Take Notice That the Defendant in the above 
styled cause is required to answer the following interroga- 
tories in writing and under oath, in accordance with the 
Federal Rules of Civil Procedure, with copy of said 
answers served upon the attorneys for the Plaintiffs: 


1. Please state where the status reports involving your 
Bond B-170143 are now located, and where they may be 
viewed. 
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2. Please state where your file involving the delivery of 
the bond and such other action on the bond is located, and 
where it may be examined. 


FRIEDLANDER & FRIEDLANDER 


| Mark P. Friedlander 


[Filed: May 31, 1967] 


Answers of Defendant Reliance Insurance Company to 
Additional Interrogaotries of Plaintiff 
1. A search of the files has been made and no status re- 
port of the kind described on Page 44 of the previous 
deposition of Mr. Merrill Luhman has been found. 


2. As indicated in the previous deposition of Mr. Walter 
Schilling, Agent, there is no ‘‘file involving the delivery of 
the bond and such other action on the bond.’’ 


Wii F. Fraser, 
Manager, Bond Department 
Reliance Insurance Company 
818 Roeder Road 
Silver Spring, Maryland 20910 


[Filed: May 31, 1967] 
Plaintiffs’ Further Interrogatories 


To: Edward Gallagher, Esq. 
Suite 500 Federal Bar Building 
1815 ‘‘H’’ St., N. W. 
Washington, D. C. 


These additional interrogatories are submitted to you for 
answer by the defendant, Reliance Insurance Company of 
Philadelphia, Pa., as provided under the Federal Rules of 
Civil Procedure. These questions should be answered 
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under oath within fifteen days from the date of receipt 
thereof. 


1. State the name and address of the agent answering 
the interrogatories. Does a search of the files of the de- 
fendant show a status report of any kind relating to the 
bond dated 21 November 1962 written by Northeastern 
Construction Co. as principal and the Standard Accident 
Insurance Co. as surety, wherein the obligee is the Tenth 
Street Baptist Church? 


2. Among the files of the defendant or its predecessor, 
Standard Accident Insurance Co., is there presently exist- 
ing any file connected with or related to the bond described 
in the preceding question? 


3. If the answer to either question 1 or 2 is yes, state 
where such status report and/or file is located and under 
whose custody it now is. 


4. State in detail the damages or losses sustained or 
incurred by the bonding company, or claimed by the bond- 
ing company, caused by any action of the plaintiffs in 
relation to the making of addenda No. 3, dated Feb. 4, 1963, 
between the plaintiffs and the Northeastern Construction 
Co. 


5. Give detail concerning the manner or method by which 
the defendant or its predecessor, Standard Accident In- 
surance Co., was prejudiced because of the writing of the 
bond of Nov. 21, 1962, and the making of addenda No. 3 
of February 4, 1963. 


6. State any payments that were made by the plaintiffs 
to the Northeastern Construction Co. under addenda No. 3, 
dated Feb. 4, 1963, which were in excess of or beyond the 
payments which were called for under the original contract 
and the two addendas Nos. 1 and 2. 


7. State in detail the claim of the defendant as to any 
acts committed by the plaintiffs, or any payments made by 
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the plaintiffs, which are asserted to be in prejudice to the 
rights of the defendant in relation to the bond written 
on Nov. 21, 1962. 

S. What prejudice in fact do you claim the bonding com- 
pany defendant incurred by reason of the making of 
addenda No. 3? 


9. When did the work commence, and when did it stop? 


10. What risk undertaken by the defendant does de- 
fendant claim was varied by the making of addenda No. 3? 


(Filed: July 17, 1967] 
Answers of Defendant Reliance Insurance Company to 
Additional Interrogatories of Plaintiff 
1. If by status report the question implies a report on 


the status on progress of the contract work there is no 
such report. 


2. Only a file recording the execution of the bond and 
the essentials of the work it covered. 


3. The file described in the Answer to Question No. 2 is 
located in the office of the undersigned. 


4. The damages resulting from Addendum 3 are that by 
its terms the payment provisions of the original contract 
were radically changed without the consent of the surety so 
that money was prematurely paid to the contractor, money 
that would and should be presently available for comple- 
tion of the contract work, money in excess of the amount 
of the judgment originally entered by the trial court. 


5. See Answer to No. 4. 


6. See bottom of Page 15 of the Joint Appendix filed in 
the appellate court; also comment on Page 16. 


7. See answers to 4, 5 and 6. 
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5. See answers to 4, 5, 6 and 7. 
9. Undersigned has no knowledge. 


10. See answers to 4, 5, 6 and 7. 


Wii F. Fraser, 
Manager, Bond Department 
Reliance Insurance Company 
818 Roeder Road 
Silver Spring, Maryland 20910 


Memorandum Opinion of Trial Court 


This is a proceeding on remand from the United States 
Court of Appeals for the District of Columbia Circuit 
pursuant to its decision in Reliance Insurance Co. v. 
Colbert, 124 U.S. App. D.C. 339, 365 F. 2d 530 (1966). 


The Court of Appeals held that prejudice in fact would 
be the standard of measurement of the surety’s release 
from its undertaking. It directed that ‘‘Inquiry must be 
made into the manner in which the risk undertaken by 
the surety was varied by the Church’s failure to abide 
by the contract guaranteed, and the kind of prejudice that 
thereby resulted to the surety.’’ 


Under the mandate the burden of persuasion on the issue 
of prejudice is on the Church and if prejudice proves ‘‘im- 
possible of rational measurement’’ the surety must re- 
ceive a total discharge. 


Pursuant to its burden the Church undertook to ascertain 
what prejudice, if any, occurred. Three depositions were 
taken and three sets of interrogatories were served and 
answered. All were received in evidence at this proceed- 
ing. No facts demonstrating actual prejudice in any 
degree were shown by these exhibits. Indeed, the surety 
considers the searching inquiries made by the Church 
by deposition and interrogatories after the mandate came 
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down wholly irrelevant to the issues on the mandate. It 
was also stipulated that the Church at all times had 
enough money and resources to see the job through to 
conclusion, regardless of any payments made in the course 
thereof which may have proven improvident or unpro- 
ductive. 


The issue of prejudice is confined to the effect of Adden- 
dum No. 3. The surety argues that on the authority of 
Prairie State Bank v. United States, 164 U.S. 227 (1896), 
Pearlman v. Reliance Insurance Co., 371 U.S. 132 (1962), 
and similar cases cited therein, it was prejudiced as a 
matter of law because Addendum No. 3, by its own terms, 
resulted in a significant change in the payment schedule. 
However, these cases do not support the surety’s position 
and are not dispositive of the issue presented on remand. 


The surety relied on the Prairie Bank case, supra, 
before the Court of Appeals. As the Supreme Court 
stated in Pearlman: 


‘<The Prairie Bank case thus followed an already estab- 
lished doctrine that a surety who completes a contract 
has an ‘equitable right’ to indemnification out of a 
retained fund such as the one claimed by the surety 
in the present case. The only difference in the two 
cases is that here the surety incurred his losses by 
paying debts for the contractor rather than by finish- 
ing the contract.’’ 371 U.S. at 138. 


Both Prairie Bank and Pearlman involved a surety who 
had performed and who claimed an equitable interest in 
a specific fund set aside under the terms of the original 
contract. 


In Prairie Bank, the surety recovered as against another 
secured creditor since the Supreme Court found that the 
surety’s equitable interest was acquired when the fund 
was created. Prairie Bank was cited as controlling in 
Pearlman, where it was held that the surety’s interest in 
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such a fund prevented the fund from passing into the 
hands of the defaulting contractor’s trustee in bankruptcy. 


There was no specific, identifiable fund in this case. The 
surety here has not performed and there is no issue as 
to its having a lien on any monies in the hands of the 
Church. Prejudice must rest upon a showing that Adden- 
dum No. 3 in some manner had injured or damaged the 
surety as of the time the work stopped. The fact that 
the surety might have been able to cancel because of 
Addendum No. 3 is not material under the mandate. The 
Church continued to have sufficient funds to see the job 
to conclusion and its arrangements with the contractor 
are in no way shown to have injured the surety. The 
money paid the contractor did not dissipate funds avail- 
able for completion of the contract work and the effect 
of the addendum was solely to lessen progress payments 
to the contractor as the work went forward. 


Surety’s position amounts only to a strenuous claim of 
prejudice unsupported by testimony, facts, or legal au- 
thority. The burden was on the Church but the Church 
pursued relevant facts carefully and no prejudice ap- 
peared. The Court recognizes that the burden to prove 
a negative is a heavy one but it should not be defeated by 
mere unsupported protestations of prejudice by the surety. 
Nor do such protestations put this case in the posture 
where ‘‘prejudice proves impossible of rational measure- 
ment.’’ The trustees of the Church have met their burden 
under the mandate and shall have judgment in accordance 
with the computation presented to the Court in the amount 
of $12,899 with interest from April 1, 1963. 


Counsel will present findings of fact, conclusions of law 
and a proposed order in accordance with this Memorandum 
within two weeks from the date hereof. 


(Signed) GerHarp A. GEsELL 
United States District Judge 
February 29, 1968. 
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Order of Trial Court 


A hearing on the mandate of the United States Court 
of Appeals for the District of Columbia having been had 
before the Court on February 21, 1968, and the Court, 
after considering the evidence presented and arguments 
of counsel, and the Court having filed a Memorandum 
Opinion dated February 29, 1968, containing findings of 
fact and conclusions of law, it is 


OrpERED, Apsv-pGED and Decreep that there shall be de- 
ducted from the uncompleted contract price of $38,300, the 
payments made and the cost to complete the job, and the 
plaintiff shall recover from the defendant Reliance Insur- 
ance Company of Philadelphia, formerly Standard Accident 
Insurance Company, the difference representing the loss 
or damage to the Church or the sum of $12,899, with interest 
from April 1, 1963, together with the costs of this action. 
Plaintiff shall have execution on this judgment. 


(Signed) GerHarp A. GesELL 
United States District Court 


March 18, 1968. 


[Filed: March 28, 1968] 


Motion To Amend Findings of Fact and Conclusions of Law 
Under Rule 52(b) and To Amend Judgment Under Rule 
SKe) 

A memorandum opinion was filed in this case under date 
of February 29, 1968, and thereafter both sides filed sug- 
gested findings of fact and conclusions of law, within the 
time prescribed in the memorandum opinion. 


On March 18, 1968, an order was signed adopting the 
findings and conclusions contained in the previous memo- 
randum opinion, and entering judgment in favor of the 
plaintiff. 
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As the previous suggested findings of fact and concla- 
sions of law of defendant Reliance Insurance Company do 
not become a part of the record in this case (Federal Prac- 
tice and Procedure, Barron and Holtzoff, Vol. 2, Sec. 1130, 
and cases there cited), and because objections to findings 
may not be considered on appeal, unless they are a matter 
of record (Flemming v. Van Der Loo, App. D. C., 1947, 
160 F (2) 906, 909), defendant submits this its motion to 
amend the findings and judgment. 


For the purpose of this motion defendant attaches hereto 
and makes a part hereof the suggestions previously made. 


It is respectfully requested that the findings and con- 
clusions contained in the memorandum opinion be amended 
so as to include or adopt these suggestions. 


Defendant's Proposed Findings of Fact and 
Conclusions of Law 
It is respectfully suggested that the following findings 
of fact are supported by the evidence of record in this case: 


1. The contract price stated in the original contract and 
Addendums Nos. 1 and 2 to the original contract was 
$57,450, to be paid according to the following schedule con- 
tained in Addendum No. 2 (See Finding of Fact No. 6 
of the original findings of this Court, Page 12 of the Joint 
Appendix in the Court of Appeals) : 


Upon Commencement of Work $ 7,450.00 
Completion of First Floor Joists 12,500.00 
Completion of Second Floor Joists 12,500.00 


Roof Felted in and Windows in Place, 

Rough in Plumbing, Rough in Electric 

Wiring, ready for finishing 12,500.00 
Completion of Job 12,500.00 


Total $97,450.00 
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2 Addendum No. 3 changed the payment provisions of 
the contract to provide that the owner-plaintiff would ad- 
vance an additional $1500 to the contractor, prior to the 
commencement of the work. When added to a previous 
advance, the total advance would be $7500. In addition, 
the owner would place in the hands of an escrow agent a 
total sum of $25,000 to be paid by the escrow agent in 
stated installments, and in addition, it would dediver a 
promissory note to the escrow agent which note was to 
be paid off in installments of $400 a month. (Finding No. 
9 of the original findings of fact, Page 13 of the Joint 
Appendix.) 


3. The foregoing changed provisions of Addendum No. 
3 were not observed by the parties to the contract in that 
(a) plaintiff was without the funds to, and never did de- 
posit with the escrow agent the sum of $25,000 it was 
obligated to provide and (b) the contractor deposited a 
worthless check for his $25,000, which he later withdrew 
(Tr. 341) (Tr. 417)* (Finding No. 5, 10 and 17). 


4. At the time the work was terminated in March, 1962, 
plaintiff, according to its own principal witness, did not 
have funds with which to complete the contract work. 
(Tr. 236) 


5. Later, when the principal witness for plaintiff was 
asked at the original trial whether he then had funds to 
complete the work, this Court, upon plaintiff’s objection, 
ruled that such testimony would be irrelevant. (Tr. 236) 


6. Instead of following the payment provision of Ad- 
dendum No. 3, money was paid to the contractor by the 


° Refers to pages of transcript of testimony taken at original trial. 
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plaintiff as follows (See Finding No. 14 of the original 
findings of fact, Page 15 of the Joint Appendix) : 


Date Amount Payment For 
November 6 $ 6,000 Advance 
February 4 1,500 Additional advance 
1,250 Finder’s Fee 
February 8 8,500 
1st Installment 
March 12 1,500 
500 Extras 
April 8 4,800 Payment on notes 
$24,050 


7. The advance of $6,000 made on November 6, 1962. 
was made by plaintiff approximately three months prior 
to the commencement of any work by the contractor. 
CErah) 


8. The total amount of $24,050 was paid by the plaintiff 
to the contractor during a period when work of a value of 
not more than $6,251 was performed. (Finding No. 16 
of original findings, Pg. 16 of Joint Appendix) 


9. Of the total amount of $24,050 disbursed to the con- 
tractor, only $10,000 was in direct payment for actual con- 
struction work that had been done. The remander was 
disbursed in an effort by plaintiff to obtain necessary 
financing from the principle contractor. (Finding No. 14) 
(Tr. 252-253) 


10. No oral testimony was deduced at the hearing on 
the remand by plaintiff in an effort to sustain its burden 
of proof. Plaintiff submitted a deposition of three wit- 
nesses, plus some answers to written interrogatories, but 
neither the deposition nor the answers had any relevance 
to the remanded issue of prejudice. 


2s 

Instead, both the deposition and answers related entirely 
to what was done after a claim was made under the terms 
of the bond, or to the data which the agent for the defend- 
ant had before him when the bond was written. 


11. At the original trial, this Court awarded damages to 
plaintiff in the amount of $18,370.00. Plaintiff now seeks 
damages in the amount of $12,899.00. At the hearing on 
remand, plaintiff offered no explanation for the change in 
the amount of damages sought; nor did it offer any evi- 
dence or testimony in support of the amount of damages it 
now seeks, as required by the decision of the appellate 
Court. 


Coxcivusioxs or Law 


When the bond in question was executed by the defend- 
ant and delivered to the principal contractor, it was on the 
assumption that the obligee on the bond, the owner-plain- 
tiff, either had or would obtain funds to pay the contract 
price for performance of the contract work. This was the 
contract fund which is at the heart of every contract bond 
or contract of suretyship. As a matter of law this fund 
cannot be depleted or dissipated for unauthorized purposes 
without discharging the surety, at least pro tanto. To 
the extent this occurs, the surety is prejudiced. 


And it is equally prejudiced whether any fund of money 
is created by performance of work, in the form of what 
is called retained percentage, as was the case in Prairie 
State Bank v. United States, 164 U.S. 227, and Pearlman 
v. Reliance Insurance Company, 371 U.S. 132. 


In this case, there was no retained percentage provision 
in the payment schedule which would have given rise to 
this sort of fund. If the present demand for damages were 
not being made upon the surety, it would not be prejudiced 
by the lack of a retained percentage fund, because none 
was contemplated. 
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Here the prejudice arises in a different way. It is well- 
settled that, aside from any retained percentage fund, a 
surety is discharged to the extent a principle makes pay- 
ments not authorized by the contract; in other words, in 
the event of a subsequent default by the principal con- 
tractor, the surety cannot be required to restore to the 
obligee such premature or unauthorized payments. To 
state the point another way, the obligee cannot thus de- 
plete the normal security of the surety, and still demand 
full performance under the bond. A fortiori, the obligee 
cannot simply divert monies away from the construction 
work, for example, for financing, and still measure its dam- 
ages against the surety as if the money were still there. 
National Union Indemnity Co. v. G. E. Bass and Co., Cir. 
5, 369 F. 2d 75 (1966), and cases and authorities cited 
therein. 


The rule with respect to premature payments, or diverted 
money, is based on the identical reasoning used by the 
Supreme Court in Prairie State Bank. Indeed, many of 
the cases dealing with premature payments as justifying 
discharge cite Prairie State Bank as authority. In both 
situations, the security that the law protects for the surety 
has been depleted, and to the extent this occurs the surety 
is discharged. 


The record here shows that out of the contract fund or 
contract price of $57,450, the sum of $6,000 was paid on 
November 6, 1962, before the bond was ever written on 
November 21; that another $1500 was paid on February 
4, before the work was started, plus an additional $1,500 
for a so-called ‘‘finder’s fee,’’ having nothing to do with 
the contract work. It also appears that long after the 
work was terminated an additional $500.00 was paid to 
the contractor for so-called ‘‘extra’’ work; and it further 
2ppears that both before and after the work was terminated 
the sum of $4,800 was paid to the contractor by the obligee 
as installment payments on a loan which the contractor 


30 


never in fact made. Finally it appears the sum of $10,000 
was disbursed to the contractor for work which the obligee 
itself now values at $6,251. To the extent that these un- 
authorized disbursements were made, the security a surety 
has a right to expect has been impaired, and its legal 
rights have thus been prejudiced. The point that can- 
not be emphasized too much is that if the owner-plaintiff 
were still in possession of the money represented by these 
unauthorized payments, it would have more than enough 
to complete the contract work itself, and there would be 
no reason or justification for making the present demand 
upon the surety. 


Under the decision of the Court of Appeals, plaintiff 
has the burden of proving that no prejudice resulted to 
the surety as a result of these unauthorized disbursements. 
Plaintiff has produced no material or relevant evidence to 
sustain this burden. 


[Filed March 29, 1968] 


Opposition to Motion To Amend Findings of Fact and Con- 
clusions of Law. and Opposition to Amended Judgment 


In opposition to this motion it is respectfully submitted 
that no basis in law or in fact exists for the submission of 
this motion. Suggested findings of fact and conclusions 
of law are never part of the record in a case, but are merely 
a memorandum in an attempt to aid the Court in drafting 
such findings of fact and conclusions of law. 


The Court had already made its findings of fact and 
conclusions of law before both counsel submitted their 
proposed findings, and both submissions were unnecessary. 
The judgment in the case has been entered, and the correc- 
tion of the judgment—if there was a clerical error—could 
be handled in a manner attempted by the Defendant; but, 
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if the Defendant questions the findings and conclusions, the 
motion would have to be one for a new trial. 


In the opposition to this motion counsel for the Plain- 
tiffs has great difficulty, because there seems to be no basis 
for filing the same, unless the purpose is to include in some 
record on appeal what the Defendant proposed as findings 
of fact. This, too, is difficult to understand, and we re- 
spectfully request the Court to deny the motion filed 
herein. 


————— 


Order of Trial Court Denying Defendant’s Motion to Amend 
Findings and Judgment 
Upon consideration of the Motion of defendant to amend 
findings of fact and conclusions of law and to amend judg- 
ment filed herein, March 28, 1968 it is this 3d day of April, 
1968, 


OrpERED that the above motion be and the same hereby 
is denied. 


Roserr M. Sreagns, Clerk 


By Cuaza T. Hargis 
Deputy Clerk 


GERHARD A. GESELL 
Presiding Judge 


Notice of Appeal 


Notice is hereby given this 29th day of April, 1968, that 
Reliance Insurance Company, a corporation, hereby ap- 
peals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 
on the 18th day of March, 1968 in favor Malcolm B. Col- 
bert, et al., and against said Reliance Insurance Company. 
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[236} Page 236 of the Transcript of Testimony 
at the Original Trial 


By Mr. Chaifetz: 


Q. Now, did you understand this contract when you 
signed it? A. As it was explained, yes. 

Q. Did the church have money on hand to finish the 
contract in March of 1962? A. The church did not have 
money on hand. 

Q. Did not? <A. Did not. 

Q. Does the church have money today to finish the con- 
tract? 

Mr Friedlander: I don’t think that matters at all. 

The Court: I don’t see that that is relevant. 

Mr. Chaifetz: What did you say? 

The Court: I uphold the objection. 

Mr. Chaifetz: Excuse me a moment, Your Honor. 

(Short pause in proceedings.) 

Mr. Chaifetz: Mr Gallagher will ask some questions, 
Your Honor. 

The Court: Are you going to be long? 

Mr. Gallagher: Yes, a bit longer. 

The Court: We will then recess until tomorrow morning. 

Mr. Chaifetz, would you mind calling Mr. Irwin and 
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DEPOSITIONS 
[3] Thereupon, 


Deposition of Walter Schilling 


a witness of lawful age, was duly sworn by the Notary 
Public and, being examined by counsel, testified as follows: 


Direct Examination 
By Mr. Friedlander: 


Q. Mr. Schilling, would you tell the Reporter your full 
name? A. Walter Schilling. 

Q. What is your residence address? A. 9721 Corral 
Drive, Potomac, Maryland. 

Q. And what is your business or profession? A. Gen- 
eral insurance agent. 

Q. And where is your office located? A. 4615 Wisconsin 
Avenue, Northwest. 

Q. That is in the District of Columbia? A. Washington, 
D. C. 

Q. And how long have you been engaged in the insurance 
business? A. Nineteen years. 

Q. During that period have you written bonds for build- 
ers or contractors? A. Yes, sir. 

Q. And have you written these bonds for one particular 
[4] company or have you represented other companies? 
A. Represented various companies. 

Q. And the Standard Accident Insurance Company was 
a corporation which formerly traded under that name and 
now has a different name? <A. Yes. 

Q. Did you act as an agent for the Standard Accident? 
A. Yes, sir. 

Q. And do you recall when you first started to act as 
agent for them? <A. For the Standard Accident? 

Q. Yes. <A. In 1948. 

Q. And you still write bonds through the company even 
though it has a different name? <A. Yes, sir. 
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Q. And the present name of the company is Reliance? 
A. Insurance Company. 

Q. Do you recall knowing a gentleman named Basay? 
A. Yes. 

Q. And do you recall when you first met him? A. I 
don’t recall when I first met him, no. 

Q. You recall whether you met him socially or as a 
business matter? A. As a business matter. 

[5] Q. What was his business, if you knew, when you first 
saw him or met him? A. Well, I think he came to us as 
a contractor. 

Q. And was he connected with the Northeastern Con- 
struction Company? A. Yes, sir. 

Q. Had he been connected with any other companies, to 
your knowledge, during this period when you first met him? 
A. Not that I recall. 

Q. During the period that you knew him, did you know 
of his being connected with a number of companies—dif- 
ferent companies? A. Not that I recall. 

Q. All you remember is his being connected with the 
Northeastern Construction Company? <A. Yes, sir. 

Q. You recall how many bonds, if any, you wrote for the 
Northeastern Construction Company? A. Well, not very 
many. I would say maybe two or three. 

Q. You recall the first— <A. I am talking about final 
contract plans. 

Q. You have written some bid bonds for him, had you? 
A. I believe. 

I have to check my records. 

Q. But you don’t have a memory of it? [6] A. No. 

Q. You have a memory of writing two or three contract 
bonds? <A. Yes, I believe if my memory serves me cor- 
rectly we wrote one bond for—Standard Accident, prior to 
this one, a license bond with the District of Columbia. 

Q. That was a bond so that he could do remodeling or 
repair work under that new act? A. Yes. 
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Q. Then there came a time when he came to you about a 
bond for the Northeastern Construction Company to write 
it to build a church. You recall that? A. Yes. 

Q. You remember the Tenth Street Baptist Church was 
the obligee under the bond that was written. Would you 
like to see it? A. Well— 

Q. You remember? A. Yes. 

Q. You recall when that was written? A. Well, I have 
just researched my records and it is November 21. 

Q. At that time— 

The Witness: Wasn’t it? Can I refer to these? 

Mr. Friedlander: Sure, anything you want. 

[7] The Witness: November 21, 1962. 

Q. What applications, if any, did you get from him, 
Basay for Northeastern? A. A standard application for 
the Standard Accident Insurance Company for contract 
bonds. 

Q. What did you do with the application after you got 
it? 

I presume you got that before you wrote the bond. A. 
Yes, we sent it to the Standard Accident. 

No, we got it at the same time we wrote the bond. 

Q. You wrote the bond and you got the application the 
same day and then you—what did you do with the appli- 
cation? <A. Sent it to the Standard Accident Insurance 
Company. 

Q. What did you do with the bond? A. We gave that to 
Mr. Basay. 

Q. What information did you get back, if any, from the 
Standard Accident after you sent them the application? 
A. None. 

Q. When was the next time you heard about this matter? 

You wrote the bond the 21st of November, 1962. A. 
When we were told there was—we were told that there 
was a possible claim under the bond. 

Q. Could you fix the date of that? 
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This is 1962 we are speaking of, or 1963, or "647 A. 
Pardon? 

[S} Q. The bond was written in 62? A. Yes. 

Q. And the first time you heard about it again was a 
period you heard there was a possible claim and you want 
to try to fix the time of that, if you would? A. Yes, and I 
am trying to. 

Well, it was on or about, I guess, August, 63. 

Q. Now between August ’63 and the time you wrote 
the bond November 21, 1962 did you receive payment for 
the bond, premium on the bond? A. Yes. 

Q. Can you fix the time you got that payment? A. Yes, 
I believe it was February 4, ’63. 

Q. Do your records show who paid for the bond? <A. No. 

We will get a check and we don’t enter who signed the 
check. I would imagine it would just be a Northeastern 
Construction Company check. 

Q. What had you done with payment of the bonds be- 
tween the date of writing the bond November and the date 
you received payment in February? A. What does our 
agency do? 

Q. What did you, your agency do? A. Our agency pays 
within sixty days of a billing, pays the company. 

[9] Q. What do you do about collecting the bond? A. 
We go through normal collection procedures and send out 
monthly notices. 

Q. And you pay for it sixty days after it is written? 
A. Yes, sir. 

Q. What bill would that have been included in, the bill 
from the home office to you—what would that have been? 

What date would that be? A. Well, it was November 
business. 

January. 

Q. And your best recollection is that you paid for the 
bond in January? A. Yes. 

Q. Now, what information did you have concerning the 
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bond between November 21 and January when you paid 
for it? 

Did you talk to Mr. Basay about getting the money? A. 
Normally, we wouldn’t, no. We had other insurance for 
him at that time and a running account and normally, 
well—put it this way for—it’s not unusual for a contractor 
to not pay us within sixty, ninety, 120 days. 

Q. This was normal practice and didn’t concern you at 
all? A. Yes. I wish it wasn’t, but— 

Q. But then there came a time you received the payment. 

Then what did you do? 

February you got paid. Did you check with Basay to 
[10] see what the situation was? A. No, sir. 

Q. Did you ever make any inquiry of Basay or anyone 
else as to what was happening on this job? A. No, sir. 

Q. Then in August of 63 what happened? A. Well, as I 
understand at that time I was aware either through Mr. 
Luhman or Mr. Gallagher in the home office that the church 
had made notice to the company there was a problem. He 
was branch manager of the Standard branch in Washing- 
ton at that time. 

Q. Did you do anything about it after you got this infor- 
mation in August? A. No. 

When we hear there is a notice of a claim then we gen- 
erally just will talk to the company. Sometimes they— 
the claimant or the obligee will notify us at which time we 
will notify the company there is a possible claim and let 
the company take it from there. We are a producer in the 
matter and we don’t handle claims in our agency. 

Q. You would not have had anything to do with the 
claim? <A. No, sir. 

Q. That information you got was just information given 
to you and was not something that was told so that you 
would take action? [11] A. No, we have nothing in writ- 
ing at all in our records. 

Q. Have you ever seen the site where this Sunday School 
was to have been built? A. I never have, no. 
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Q. When you wrote the bond do you get copies of two 
contracts or one copy, or the contract and some supple- 
ments? <A. Well, as I remember we had one contract. 

Q. Just the single contract? A. No. 

Q. No supplement? A. Not that I remember. 

Q. Well, where did you get the figure for the bond? <A. 
Well, we got—we had a figure on the contract of $57,450. 

Q. What contract was that [sic] had that figure? <A. It 
was the original contract. 

Q. Dated October 20% A. Well, I don’t have a copy of 
the contract but as I remember, as I understand it was. 

Q. You see in your bond it refers to a contract of the 
20th day of October 1962? A. Yes, sir. 

Q. What did you do with the contract? 

Did you get a copy of it? A. Yes, we sent a copy of 

the contract to them, I believe. 
[12] Q. You have a copy of your letter by which you 
transmitted that? A. No, all we send is an execution re- 
port—normal copy execution report which is on file with 
the company. 

Q. What did the execution report say to the company? 

First of all tell us the date of it. 

A. The date of it is October 20, ’62. 

The principal’s name is Northeastern Construction 
Company. 

The obligee’s name is the Tenth Street Baptist Church 
1010 R Street, Northwest, Washington, D. C. 

The bond number is B-170143. 

States on here that we used a bond form, that is standard 
Accident Insurance Company bond form B150 and that 
we executed a performance and payment bond included 
in one for $57,450.00 and the description of the work is 
Tenth Street Baptist Church Sunday School, Addition 1010 
R Street Northwest, Washington, D. C. and has our pro- 
ducer code number 03-9909. 
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Q. What is the date that you executed the bond from 
the report? 

You said the report was dated October 20. A. Yes. 

Q. Had you executed the bond the same day? A. The 
bond was dated—we had executed the bond as of No- 
vember 21. 

[13] Q. Well, did you send this report of execution of 
a bond on November during November or October? 

I misunderstood you. I thought you said you had sent 
that notice to the company on the twentieth of October. 
A. Well, the effective date of this execution report is 
dated October 20 which is the date of the contract, but the 
bond was executed November— 

Q. 21? A. —21. 

Q. When did you send the execution form out? A. No- 
vember 21. 

Q. So that went out November 21, the same day as you 
executed the bond? A. Yes. 

Q. You just referred to the date of the contract as the 
twentieth of October? A. Yes, sir. 

Q. Now did you go to the site before you executed the 
bond on the twenty-first of November? A. No, sir. 

Q. What representations were made to you by the North- 
eastern Construction Company or Basay as to why he 
needed the bond? A. Well, he had negotiated with the 
church for this job, and showed us the amount of the con- 
tract, and wasn’t a large contract for his then financial 
capacity so we executed the bond. 

[14] Q. Did you have occasion to see the plans or speciti- 
cations? A. I believe he had them with him but we didn‘t 
check into them—only the contract. 

Q. And when was the next time you heard about this 
matter after August of ’63? 

You got this information that some claim had been made. 
Did you later hear any more about it? A. Yes, but mainly 
through Mr. Gallagher and I can’t fix a date. His records 
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possibly would show. I guess I could check my records for 
any letters he wrote. Whether he called me prior to any 
letters he wrote me, I don’t know. 

Q. Well, what was the nature of your conversations in 
respect to this bond after all this—if you had any? You 
have any conversations with anybody connected with the 
company after the August date? A. Well, nothing that 
I can put my finger on. I imagine we do discuss—normally 
if there is a bonding claim, we will check with the company 
and just discuss how it is going. Normally we leave it in 
their hands. 

Q. Did you ever find out what the claim was? A. How 
much? 

Q. No, what it was—the nature of it? A. The nature 
of it? 

Well, we knew there was a non-performance situation. 

Q. And what did you contact Mr. Basay about this—did 
[15] did [sic] you? A. We may have tried to talk to him 
because at that time we were, I believe trying to find him for 
various moneys owed us by then but he was a very elusive 
fellow. 

Q. When did Northeastern Construction go out of busi- 
ness, if you know. A. I would imagine in the latter part 
of ’63-’64. 

Q. That is your best memory of it? A. Yes. 

We were trying to collect money, various members of 
our organization were trying to collect money from him. 
You couldn’t get him on the phone. 

Q. For the insurance? A. Yes. 

Q. But you had nothing to do with the adjustment of the 
claim of the church? A. No. 

Q. You didn’t talk to the people at the church at all? 
A. No, sir. 

Q. Never have? <A. No, never have. 

Mr. Friedlander: I have no further questions. 

Mr. Gallagher: I don’t have any questions. 
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Deposition of Merrill K. Luhman 


a witness of lawful age, was duly sworn by the Notary 
Public [16] and, being examined by counsel, testified as 
follows: 


Direct Examination 
By Mr. Friedlander: 


Q. Would you state your full name? A. Merrill K. 
Luhman. 

Q. What is your business address? A. Sedgewick Street 
and 49th Street, Northwest. 

Q. And what is your occupation or profession? A. I am 
a general insurance agent. 

Q. And during the year of 1962 were you connected with 
the Standard Accident Insurance Company? A. Yes, sir. 

Q. And what was your position with the company? A. 
I was Manager of the Bond Department, Washington 
Branch. 

Q. And where were they located at that time? <A. Four- 
teenth Street, Northwest—817 Fourteenth Street, North- 
west. 

Q. Did you there come to your attention during the 
month of November of 1962 that a bond had been written 
by your company for Northeastern Construction Company 
obligee Tenth Street Baptist Church? A. You fix a time. 
I am aware of the bond. 

Q. November 22. A. You fix a time. Whether it was 
that date or not, I [17] can’t say. I am aware of a bond 
being written as you described effective that day. 

Q. When did you first learn about the bond being writ- 
ten? A. I wouldn’t know the exact day. 

It would come to my attention during the normal course 
of business by reporting of business to us from the agent. 

Q. Now did you at that time—how would you note on 
your records the existence of a bond when you receive 
your execution report from the agent who had written the 
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bond? <A. Well, the agent is given a report of execution 
form which is a printed form provided by the company and 
when any agent executes a bond he is required to report 
it on this form to the company. 

Q. I understand that from the prior testimony that such 
a report was made on or about the twenty-first of Novem- 
ber, 1962. Now can you testify and tell us whether you 
received that report in your office? A. Yes, we did re- 
ceive it. 

Q. And would you then have received it direct from the 
agent or would it come from the home office? A. No. No. 
The agent reports his business to the branch. We, in turn, 
the branch reports it to the home office. 

Q. Now how do you report it to the home office or how 
did you do it during the period of November of ’62? A. 
The company has set procedures for reporting all bonds 
[18] to the home office from any source of business. 

Q. What would that have been in this particular case, 
presuming that there came a time when you received the 
execution report from Mr. Schilling—is it? <A. Mr. 
Schilling: Yes, sir. 

Q. About the execution of this bond which we are talking 
about. 

What would you have done? A. I would have noted it, 
approved it, or disapproved it, if I felt the underwriting 
by the agent was not up to the standard set by the company. 

If it was approved we just sent it out to the company 
together with underwriting papers which normally con- 
sisted of the bond and other underwriting papers, copy of 
the bond. 

Q. How would you have noted in your office the execu- 
tion of this bond? 

What papers would you have put in your files? A. We 
would keep a copy of the bond, a copy of the contract if 
one was available, a copy of the financial statement of the 
contractor. We would have a credit report. 
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Those are the basic documents that we have. Any other 
underwriting information which may have been trans- 
mitted. 

Q. Would you have a file in your office for each bond, 
separate file? A. Oh, yes. 

[19] Q. And you give it a file number? <A. Yes. 

Q. And were your numbers designated any particular 
way like ‘‘EC”’ or something like that? A. I am sorry, 
I didn’t understand you. 

Q. ‘‘EC’’, would that be the number? <A. ‘‘EC’’? No, 
our series— 

Q. With a number? A. Standard Accident then I think 
started with a ‘‘B’’. 

We do have an ‘‘EC’’ number, I believe, which is as- 
signed to claims. 

Q. I see. ‘‘EC’’ would be the claims. A. In other words 
if a claim were to arise—it is my recollection with the com- 
pany, it had two letters. One was ‘‘BC’’ and one was 
“<EC”’. 

Q. Did you have in your possession after you got this 
transmittal from Mr. Schilling, did you have a copy of 
the bond in your office?’ A. The agent would give us a 
copy of the bond. 

Q. Did you have a copy of the bond? .A. I can’t answer 
that question truthfully at this time. 

I would assume so. 

Q. Well now, what would you do? 

Would you send a photocopy of that bond to the home 
office? [20] A. Well, if it’s a standard bond form it 
wouldn’t be necessary to send a copy of the bond per se 
to the home office. In other words, the company prints the 
bond forms and provides them to the agent. They are 
acceptable to architects universally. They know the forms. 
It’s standard language and all we have to refer to is a 
form number and when the agent indicates form number 
so and so has been used we know that particular bond 
form has been used. 
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Q. What would be in your office to demonstrate that the 
bond had been signed? 

Speaking of your local office? A. Well, the only thing 
we would have would be a representation by the agent 
that he did, in fact, execute the bond. We wouldn’t have 
any other information. 

Q. You wouldn’t have a copy of the bond, necessarily. 
A. Not the original bond. We would have a carbon copy 
but it’s not an executed copy. 

Q. You would have a carbon copy of it? A. Presumably 
unless it was a standard form and the agent indicated it 
was a standard form. 

Q. What would you do about collecting the premium on 
the bond? A I had no responsibility with premium col- 
lection. I was a producer and underwriting [sic]. The 
collection of the premium is something handled by the 
agency and our accounting department. 

[21] Q. That would be in the same office with you but 
a separate branch? A. It would be the same office but 
a different function. 

Function of somebody else in another department. 

Q. Did it ever come to your attention this bond was paid 
or not paid? <A. No, sir. 

Q. During the month of February of 1963 did you know 
anything about any events concerning this bond, liability 
under the bond? A. 1963—when was the bond executed, 
please? 

Q. November 21, 1962. A. That would be a year later. 

Q. Not quite. A. Well, not quite eleven months. I can’t 
fix a time. 

Q. No, it would be about three months. 

Yes, three-months period. A. Beg pardon? I can’t fix 
a time I first became aware of the default made by the 
owner or the obligee on the bond. Whether it was October, 
1963, I wouldn’t know or before or after that date. 

Q. On May the sixth 1963 there was a letter addressed 
to your company in Washington and I show you a paper 
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that has been marked Plaintiff’s Exhibit 33 for identifica- 
tion. 

Remember this? 

[22] May I show this to you? 

Don’t pay any attention to the ink bracket on the right 
hand side. I put that on. Would you look at that? A. 
Yes, sir. 

Q. Does that refresh your recollection as to any events, 
receipt of a letter making a demand and your forwarding 
it to the home office, New Jersey I think it is, isn’t it? 
New York? Where was the home office? A. Well, our 
home office at the time when we were operating as Standard 
Accident Insurance Company was in Detroit. 

However, we had a regional claim operation out of New 
York which handled the east coast operations. This letter 
was from New York. 

Q. Now what did you send to New York when you got 
that letter? A. I don’t recall at this time the notice which 
Mr. Kuhn in his letter May 13 makes reference to. 

You indicate May 6. I don’t recall your letter May 6, 
1963. 

Q. You recall the event by which you transferred that 
claim—when you transferred the notice to New York? A. 
No, let me say this. Again getting back to my function, 
my function with the company was that of a producer and 
underwriting and procedures were such that if we had 
received any notice of difficulty, whether it be direct claim 
or otherwise on [23] any contract at that time it was my 
responsibility to see that notice was transmitted to Mr. 
Kuhn who was Manager of the claim operation. I did 
not become directly involved in the handling of claims. 

Q. In that letter written from New York you notice he 
asks for a copy of the bond. Did you have a copy of the 
bond? <A. I don’t know whether we had a copy of the 
bond other than I know from the prior testimony Mr. 
Schilling made reference to a bond number. May I add, 
sir—answer this further by saying that our company opera- 
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tion at the time was such that the business was reported 
to the home office, Detroit. Mr. Kuhn did not have in his 
office in New York copies of bonds executed by the Wash- 
ington Branch. 

Q. Well, what would be the normal procedures, if you 
know, when you receive a claim on a bond? 

What would be done by the office, if not necessarily you? 
A. My procedure was to report it to Mr. Kuhn. He was 
the claim officer in charge of the claims for my branch. 

Q. Now do you recall before the date of that letter— 
that puts us in April of ’63—you talked with anybody con- 
nected with the church? 

Mr. Gallagher: Just a minute. I didn’t catch that date. 
I thought the letter was dated May. 

The Witness: May 6. 

[24] Mr. Friedlander: Before that letter the month be- 
fore that letter did you have a visit from any members of 
this Tenth Street Baptist Church? 

The Witness: You fix the date. I had a visit from the 
Tenth Street Baptist Church. When it was, I don’t know. 


By Mr. Friedlander: 


Q. At this meeting whenever it occurred did they dis- 
cuss with you their problems relating to this Tenth Street 
Baptist Church Sunday School? A. Yes, they indicated 
that they were not satisfied with the work done. Now, I 
cannot recall the details or the specifics of the conversa- 
tion. Again, it was my responsibility not to involve my- 
self in claims. I am a producer. I was a producer and 
underwriter for the company and I did tell them that if 
they did have any—if they were unsatisfied or unhappy 
or not satisfied with Northeastern’s work they should en- 
gage counsel, legal counsel. 

Q. Did you know at that time or did they tell you that 
the work had stopped and they wanted you to see that work 
proceeded? A. I don’t recall. I can’t recall whether they 
had indicated the work had stopped or whether they had 
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stopped the work or what it was. I know that they were 
unhappy. They were not satisfied with the progress of the 
work. The actual status, I fail to recall what it was. 

Q. Well what, exactly, did you do after you had this 
[25] conversation? 

What memorandum did you make of it? A. What I 
actually did, I don’t recall. Whether I reported this or 
gave an indication to this to our Claim Department or not 
I can’t—I don’t recall. 

Q. What would be the normal procedures in the event 
someone made a claim on a completion and payment bond 
by your company? The normal procedures? A. The com- 
pany’s procedures? 

Q. Yes. A. They would investigate to determine the 
validity of the claim. 

Q. Do you know of your knowledge any investigation 
ever made of the claim which had been mentioned to you 
and which is referred to in that letter which you have in 
your hand? <A. Well, sir, you say claim mentioned to me. 
I didn’t—I mean, I don’t interpret the visit by the mem- 
bers of the church as a claim. 

We, during the course of business have a lot of disputes, 

disagreements between parties to a general construction 
contract which we bond and the party who is unhappy, 
we will say—well we are unhappy with the general con- 
tractor or sub-contractor, whatever it may be. We try to 
get the people together and try to get them to get to- 
gether themselves and resolve it. It is not necessarily a 
claim under the bond. 
[26] Q. Well, change the word then. As a result of the 
conversations that you had with these people in your office, 
whenever it was, did you make any report to any other 
officials of your company? A. I cannot recall whether I 
made a report at that time. I don’t recall whether I felt 
that it was a claim. I may have just felt that it was a 
disagreement because of the manner in which they repre- 
sented their dissatisfaction. 
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tion at the time was such that the business was reported 
to the home office, Detroit. Mr. Kuhn did not have in his 
office in New York copies of bonds executed by the Wash- 
ington Branch. 

Q. Well, what would be the normal procedures, if you 
know, when you receive a claim on a bond? 

What would be done by the office, if not necessarily you? 
A. My procedure was to report it to Mr. Kuhn. He was 
the claim officer in charge of the claims for my branch. 

Q. Now do you recall before the date of that letter— 
that puts us in April of ’63—you talked with anybody con- 
nected with the church? 

Mr. Gallagher: Just a minute. I didn’t catch that date. 
I thought the letter was dated May. 

The Witness: May 6. 

[24] Mr. Friedlander: Before that letter the month be- 
fore that letter did you have a visit from any members of 
this Tenth Street Baptist Church? 

The Witness: You fix the date. I had a visit from the 
Tenth Street Baptist Church. When it was, I don’t know. 


By Mr. Friedlander: 


Q. At this meeting whenever it occurred did they dis- 
cuss with you their problems relating to this Tenth Street 
Baptist Church Sunday School? <A. Yes, they indicated 
that they were not satisfied with the work done. Now, I 
cannot recall the details or the specifics of the conversa- 
tion. Again, it was my responsibility not to involve my- 
self in claims. I am a producer. I was a producer and 
underwriter for the company and I did tell them that if 
they did have any—if they were unsatisfied or unhappy 
or not satisfied with Northeastern’s work they should en- 
gage counsel, legal counsel. 

Q. Did you know at that time or did they tell you that 
the work had stopped and they wanted you to see that work 
proceeded? A. I don’t recall. I can’t recall whether they 
had indicated the work had stopped or whether they had 
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stopped the work or what it was. I know that they were 
unhappy. They were not satisfied with the progress of the 
work. The actual status, I fail to recall what it was. 

Q. Well what, exactly, did you do after you had this 
[25] conversation? 

What memorandum did you make of it? A. What I 
actually did, I don’t recall. Whether I reported this or 
gave an indication to this to our Claim Department or not 
I can’t—I don’t recall. 

Q. What would be the normal procedures in the event 
someone made a claim on a completion and payment bond 
by your company? The normal procedures? A. The com- 
pany’s procedures? 

Q. Yes. A. They would investigate to determine the 
validity of the claim. 

Q. Do you know of your knowledge any investigation 
ever made of the claim which had been mentioned to you 
and which is referred to in that letter which you have in 
your hand? <A. Well, sir, you say claim mentioned to me. 
I didn’t—I mean, I don’t interpret the visit by the mem- 
bers of the church as a claim. 

We, during the course of business have a lot of disputes, 

disagreements between parties to a general construction 
contract which we bond and the party who is unhappy, 
we will say—well we are unhappy with the general con- 
tractor or sub-contractor, whatever it may be. We try to 
get the people together and try to get them to get to- 
gether themselves and resolve it. It is not necessarily a 
claim under the bond. 
[26] Q. Well, change the word then. As a result of the 
conversations that you had with these people in your office, 
whenever it was, did you make any report to any other 
officials of your company? A. I cannot recall whether I 
made a report at that time. I don’t recall whether I felt 
that it was a claim. I may have just felt that it was a 
disagreement because of the manner in which they repre- 
sented their dissatisfaction. 
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Q. Well, did you make a note in your files of this report 
of a disagreement? A. I can’t honestly say. I would 
have to see the file. 

Q. You have any memory of doing anything about it? 

Other than advising them to seek counsel? A. I can’t 
recall. 

Q. When was the next time that you had anything to do 
with this disagreement? You have mentioned a meeting 
with some people. Now did you ever have anything else to 
do with the disagreement? A. No. No, I never became di- 
rectly involved in the claim other than that I was—when 
it became formalized as a claim, Mr. Gallagher or Mr. 
Kuhn, or both, indicated that the church was making a 
claim against our bond. When that happened, I don’t 
know. 

Q. Now when that happened did you check the site? A. 
No. No. 

[27] Did you ever see the Sunday School site? A. No. 

Q. Even after these people came in and spoke of the 
disagreement you didn’t see the site at all? <A. No, sir. 

Q. Did you ever talk to Mr. Basay who is the— A. I 
never met Mr. Basay. I never talked to him or met him. 

Q. And you didn’t know anything about Northeastern 
Construction Company? <A. Well, they were the principal 
on our bond. 

Q. Well did you know anything about it? A. Nothing 
other than what was represented in the report by the 
agency to us. 

Q. What was represented in the report by the agency to 
you about Northeastern? A. That he had financial re- 
sponsibility. He had knowhow. He was able to do this 
small church job fifty odd thousand dollars. I am guessing 
—I presume we were satisfied with his credit report at the 
time we took it. We probably made some sort of verifica- 
tion of the statement and his past performance record. 
Normal underwriting procedures. 
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Q. You know of anything in your files which would show 
he had any past performance record? A. I am sure that 
there was something there to indicate [28] that or repre- 
sent he had the ability to do the job, otherwise we would 
have disapproved the bond. Now you say—lI can’t recall 
any specific job he had previously performed. 

Q. Where would the records be of your consideration of 
approval or disapproval of the bond? A. The records 
would be? 

Well, in the branch. Then copies to the home office. 

Q. So there would be in writing some indication that the 
bond had been approved? A. Our procedure was such that 
we wouldn’t make a written notation, as such, that the bond 
had been approved. We normally make a written notation 
when we disapprove a bond. 

Q. I see. Do you have a memory that when you looked 
the bond over that the bond contained a reference to a 
contract of the twentieth of October but that there were 
addendas which were dated November 3, 1962? A. No, sir. 

Q. Well, do you have any memory of anything else in 
relation to this transaction at all? A. No, sir. 

Q. As far as you know, your branch never replied to 
the letter—any letter I wrote or any claims made by this 
church? Your branch? A. No. Company procedure was 
it would go to the Claim Department in New York. 

[29] Q. They would send it out to the Claim Department 
in New York? A. Oh, yes. 

Q. Now did the Claim Department ever ask you to pro- 
ceed to make any investigation here for them? A. No. 

Q. Now did you get hold of Mr. Schilling when you had 
this conversation with these members of the Tenth Street 
Baptist Church?) A. We may have discussed it. I don't 
know. I didn’t get ahold of him, no. 

Q. Well, do you recall ever talking to him on the phone 
or writing him a letter? A. No. Never wrote him a letter. 
Whether I talked to him on the phone would have been 
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in passing because those gentlemen when they came into 
the office, I just didn’t feel that there was going to be a 
claim. I just felt it was a dispute as opposed to a claim. 
I never thought it would come to this. 

Q. You remember what they said to you in substance? 
A. Sir. 

Q. You remember the substance of what they told you? 
A. No, I can’t recall. 

Other than that they were not satisfied with the progress 
of the job. They were not satisfied with the progress of 
the job. Now whether they said that he had stopped work, 
I [30] can’t tell you. I don’t recall. There were two or 
three gentlemen. But anytime anybody comes in it’s 
always been my practice under those circumstances—it 
doesn’t happen frequently—it’s a rare thing, but I tell 
them if they have—trying to think of a better word than 
“*gripe’"—if they are not satisfied; that the contractor is 
not doing the job, that they should get an attorney. 

Q. What did they say to you as to why they had come to 
your office? A. They were not satisfied with Northeastern 
Construction. 

Q. Didn’t they say they had come to your office to get 
you to complete the job under the bond? <A. Oh, yes, they 
probably said that. I don’t know. I would imagine they 
would say that. That’s normal for people to do that. 

Q. Just memory is they told you that is why they came 
there. They had gotten your name from the bond itself 
and they looked you up in the telephone book. A. My name 
wasn’t on the bond. I don’t believe it was. 

Q. Got the name of the company from the bond and came 
to the company’s office and wanted your company to com- 
plete the job. <A. I don’t know whether they said it that 
way. I only can say that on other occasions people do 
say that. They want the surety company to step in and 
finish the job. Now, whether [31] it is the surety’s obli- 
gation under the circumstances involved to do it, is an- 
other question. 
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Q. The amount of the bond $57,450.00 and the contract 
of October 20 according to its face is $45,250.00. The 
difference is the changes in the bond price made on No- 
vember 3, 1962. 

Do you remember that? A. No, I don’t remember the 
differences whether the matter was reported to us that way, 
I can’t say. 

Q. The bond itself says whereas the above amount of 
principal has entered into a certain written contract with 
the above named obligee dated 20th day of October, 1962. 

Now that act itself was not for the sum mentioned in 
the bond. Do you know when you checked the bond whether 
you noted that there were—there was a contract with two 
addenda which were being bonded or were you only bond- 
ing the contractor itself? A. I can’t honestly answer that. 

I don’t know. 

Q. Well, what was the practice of the company in ap- 
proving the bond where there was a bond and some changes 
in the bond submitted to you? 

Would you insist that the bond referred to the addendas 
as well as the bond? A. You would have to restate your 
question, please. 

Q. Well, when you are approving a bond for the com- 
pany— [32] A. Yes. 

Q. You require the bond accurately state the amount of 
the contract referred to? A. Oh, yes. 

The bond makes reference to the contract. 

Q. And the contract is for a different price than the 
bond? 

How would that be explained? A. Well, there would 
have to be some sort of memorandum indicating why there 
is change. 

Q. Was there any memorandum attached to the bond or 
report of execution which indicated the change had been 
made in the— A. I mean memorandum to the contract. 

Not memorandum to the report or to the bond. In other 
words, if the contract price under the construction agree- 
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ment between the two parties is different from the bond 
amount there would have to be an explanation of the 
contract. 

Normally, it states a contract agreement will state the 
amount of bond. Out in Indiana, oddly enough, they want 
150 per cent bond. United States Government many con- 
tracts only requires 50 per cent bond. It’s not unusual 
for the bond amount to be different than the contract 
amount. 

Q. Well, would you say that figure in the bond of 
$57,450.00 would be the normal requirement for a contract 
of $45,000? A. No. I would assume that the figure repre- 
sented in the [33] bond penalty or the penalty of the bond 
is equal to the amount of the contract. 

Q. Plus any addendas? A. If the contract amount was 
less than the bond penalty. I could only assume that. I 
mean I—in other words if the bond amount is for one 
figure and the contract amount is for another figure and 
the contract amount is less than the bond amount there 
has to be an explanation for it. 

Q. Well, what was the explanation given to you, if you 
can recall? A. I don’t recall that fact. 

Q. You don’t recall that fact. A. Unless there were 
amendments to the contract attached to the reporting of 
all this piece of business to us indicating that the contract 
price has been increased and, therefore, the bond amount 
was adjusted accordingly. 

Q. You wouldn’t approve a bond for your company which 
stated that a contract date of October 20 and you knew 
that the contract price as of October 20 was lower than 
the amount of the bond you would require an explanation 
wouldn’t you? A. If it came to my attention, yes. 

Q. Well, you look a bond over. You look over the names 
and you look over the amounts, don’t you? A. Yes. 

Q. Yes, and unless youn— [34] A. Sometimes we don’t 
get contract documents. In other words we may get a copy 
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of a bond and we relied on our agent to have made that 
check for us. 

Q. By agent you mean the gentleman who wrote the 
bond? A. Any agent. 

Q. May I ask you this? 

Do you recall that you did not get copies of the contract 
and two addendas sent to you? A. I don’t recall what 
papers were attached to the report of execution at this 
time. I couldn’t tell you. 

Q. Did you ever at any time ask Mr. Schilling what 
papers he had got prior to the time you wrote the bond? 
A. Not other than to find out that he got a financial state- 
ment and he was satisfied with the financial and moral re- 
sponsibility of the contractor and his experience. 

Q. Is the normal procedure in your company, no matter 
who does it and when you get a claim made against it on 
one of those bonds, that you go to the site and appraise the 
work that has been done? A. No, it’s a physical impossi- 
bility. 

Q. What? <A. It’s a physical impossibility. 

Q. Why? A. We have so many contractors we couldn’t 
get around to do all that. 

[35] You have so many claims on bonds? A. No, sir. 

Q. On those occasions where the claim is made on the 
bond is it the company’s practice to check to see the amount 
of work that has been performed by the principal on the 
bond? A. Would depend upon the circumstances. I can’t 
answer that. That would be up to the Claim Department. 
That was a Claim Department function. If they were 
not satisfied they would check it, 1 suppose. 

Q. Let me see if I can find out something if I can. 

Sorry to press so much, but I am a little confused. A. 
That is quite all right. I am trying to answer your ques- 
tions, sir. 

Q. I appreciate that, I’m sure. Now there comes a time 
in which you learn that someone is dissatisfied or griping 
about the bond and you tell them to hire a lawyer. Right? 
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Is that what happened here? A. Well, these people 
that came in to me, I felt needed help. I mean, it’s not 
the function—I never felt it was the function of Standard 
Accident or Reliance Insurance Company when I worked 
with them, to not perform our obligations as surety. They 
came in confused as I recall, and not satisfied and I didn’t 
quite understand what their problem was and I suggested 
that they engage counsel. This is different than if you are 
dealing with the United States Government or a staff of 
[36] government attorneys and whatnot. They know what 
to do but I didn’t think these people knew what to do. 

Q. I wasn’t criticizing you for what you did. <A. That 
is why I took that tack. 

Q. But at what point would you attempt to ascertain 
whether your principal was in default or not? A. That’s 
a hard question to answer. 

I wouldn’t really have that responsibility unless some- 
body said to me, well he doesn’t have any more money in 
the bank. He just can’t carry on the job or he has run 
away or done something like that. Normally that is the 
function of the claim department. The claim department 
would investigate and interrogate the contractor and any- 
body else involved as to can you proceed. Why are you 
slow? Why aren’t you paying your bills? What is the 
problem? Where is the material? 

Q. Well, what investigation was ever made in this case, 
to your knowledge, by the bonding company? A. I don’t 
know. Our claim department and our counsel, two people 
involved. I can’t answer that. 

Q. On May 13, 1963 this letter had been marked Plain- 
tiff’s Exhibit 23 for identification and refers to the bond 
that we have been talking about, does it not? 

Look at the date. 

A. I don’t remember the bond number we assigned, but 
the name of the contractor Northeastern Construction Com- 
pany, [27] Tenth Street Baptist Church are the two parties 
to the bond. 
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Q. And this letter followed, did it not, your advice to the 
Tenth Street Baptist Church people to see a lawyer? <A. 
I don’t know which came first. 

I don’t know the date. 

I don’t remember when these people came to visit me. 

Q. When they came to visit you they said they had a 
lawyer or they didn’t? A. I can’t answer that. 

Q. And this letter refers to—addressed to me and refers 
to a letter of May 6, 1963 addressed to vour company at 
Washington, D. C., and it says it’s been referred to that 
office—this office which is the bonding claim department of 
New York City. 

Now you do have some memory of having sent a letter 
of that type do you not to New York? A. That’s normal 
procedure. 

On any claim for any contract. 

Now I presume since Mr. Kuhn indicated he acknowl- 
edged receipt of that letter of May 6 that I sent it or 
somebody in my department sent it. It was normal pro- 
cedure. 

Q. It says here we understand that there was a revision 
in the contract with respect to the payments. Did you 
ever tell the Eastern Division Bonding Claim Department 
there had been just a claim, change in the payments? [38] 
A. I don’t recall. 

Might have. 

I don’t know. 

I don’t remember any revisions. 

Q. Well, what information did you ever have about this 
matter except the conversations with these people in your 
office that you recall? 

Did you ever notify the bonding division in New York 
there had been some changes in the provision for pay- 
ments? <A. Well, I know that there were these two ad- 
dendums. 

When these addendums you talked about before occurred 
I don’t know. 
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Q. They were November 3 before the bond was written 
and I thought from the evidence in the case when it was 
tried all the contract and the two revisions that Mr. Basay 
had delivered them to Mr. Schilling. 

That’s what I thought. 

Do you know anything to the contrary or you know any- 
thing that supports that? A. I have no knowledge to the 
contrary. 

Q. The fact the two revisions raised the price to the 
amount called for in the bond would be some indication 
that that is correct. I think you agree with me on that. 
A. Oh, yes, the contract price has been amended for some 
reason or another. Why, I don’t recall at the time. 

[39] Q. What other revision did you ever know about out- 
side of these two addendas? 

You ever hear of a revision in February at the time the 
bond was paid for? <A. I can’t recall. I know that the 
thing had been revised because I had heard that later. 
When this information was given to me whether it was Mr. 
Gallagher he told me he had learned there were revisions 
or upon his investigation or when, I don’t remember. 

Q. Mr. Gallagher didn’t talk to you about this case until 
August of 63 did he? A. I don’t know. 

Q. We are talking about a letter of May 13 from the 
people in New York. 

Says, ‘‘We understand there was a revision in the con- 
tract with respect to payments and I was trying to find out 
how they knew that, if you know. 

You have no knowledge? A. Unless somebody told me. 
I mean, if somebody told me and I felt it was important 
then I made a record of it. 

Q. Did these people from the Tenth Baptist Church come 
into your office and show you all of their papers? A. As 
I recall, I don’t think I looked at any papers. 

Q. Well, did they tell yon there had been a change in 
February at that time? Did they tell you there had been 
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a [40] change iin February and did you report this to the 
home office? A. They may have. I don’t recall. 

I can’t recall. 

Q. You know where the correspondence would be be- 
tween you and the home office in relation to these? A. 
Should be in the home office. 

Q. What file would that be? A. We would each have a 
file. 

The home office would have a file. 

I would have a file. 

The branch would have a file. 

Q. Would your number of your file be the same as your 
number in New York? 

Could you tell from this letter?’ A. Our files—see, this 
is a claim—this EC7284 claim number and the bond file 
which Mr. Schilling recited before, that’s what we would 
have: B170, whatever it is. 

Q. Would your office have the claim file? A. My office? 

The Washington Branch? 

Q. Yes, the Washington Branch. A. No, the Washington 
Branch does not have the claim attorneys for surety work. 

Q. How would you file these letters you were sending 
reports the claim on? [41] A. They would be attached to 
the company’s copy of a report of execution. 

Wait a minute. Which letter you referring to? 

You say these letters? 

Q. Well, you sent at least one letter to the Eastern 
Division bonding claim department when you had learned 
of a claim, did you not? A. We would write, I think— 
normal procedure would be to write a long-hand inter- 
company memo to Mr. Kuhn saying a—attached letter or 
notice of claim or whatever it may be. Ask that you do 
whatever is necessary. 

Q. So when you referred to my letter of May 6, 1963— 
your Washington Office referred to there would have been 
some sort of memorandum in your file showing when you 
did it? A. Possibly. 


38 


Q. Would you take a letter like that and merely read— 
put it in a different envelope and send it to New York? A. 
I don’t know the letter. 

I don’t remember your letter, sir. If I felt it was of a 
serious content then I would make a long written covering 
memo attached to my file. If I felt it was not of a serious 
content then I would pass it along with a slip. 

Q. And you don’t remember now which you did but you 
think it would be in your files? A. I don’t even know the 
contents of your letter. 

[42] Q. Well, you don’t know where the New York people 
learned about the revision of the contract with respect 
to payments? A. Unless I gave it to them. 

Unless I had information. 

Q. You know of no other source they could have gotten 
that at that point? A. Sorry, I didn’t hear your question. 

Q. You know ow no other source of information— 

Mr. Gallagher: I think the record should show, if I may 
interrupt a minute, the letter doesn’t say they knew of 
any revision. They are inquiring about it. 

Mr. Friedlander: We understand there was a revision 
in the contract with respect to the payments. So I pre- 
sume they understood it. Somebody had told them about 
it. I was just trying to find out whether the witness told 
him, but he doesn’t remember as I gather. 

The Witness: I may have, but I don’t know what the 
revision could have been, whether it was the first few 
amendments, other revisions or whether it was from con- 
versations with representatives of the church or from the 
agency, if I said it. 

Q. Now after May 13, 1963 what, if anything, as far as 
you know was done by your office or the Claims Depart- 
ment in relation to this bond? <A. I don’t know what was 
done other than your company claim procedure was fol- 
lowed—if it was instituted at that time. 

[43] I don’t know. I can’t answer that question properly. 

Q. Now what steps would normally be taken—and this 
is company policy—what steps, to your knowledge, would 
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normally be taken when you learned that a bond which has 
been written, that the contract has been changed? 

What would you do? A. Well, we would have to find out 
why it has been changed. 

Q. How would you do that? A. We would have a con- 
ference with the contractor, his agent, or the agent and/or 
the agent, depending upon the circumstances, the serious- 
ness of the change, whatever the change may have been. 
For instance, if it is a change in time for extension of time 
that is not a serious change. 

Q. How do you protect your company or how does the 
company protect itself when it writes a bond? What sort 
of procedures does it set up to protect themselves? A. 
With respect to which? 

Q. Well now, you have written a bond for a sum of 
money which, say, is $57,000 some. How do you protect 
your bond? How do you make sure that the compliance by 
the contractor is obtained so that it will create no liability. 
A. Number one: We make investigation of the contractor 
and satisfy ourselves as to his ability to perform, as to 
his capacity, his financial capacity and his integrity. If 
we are satisfied with these points then we shall take an 
application [44] which contains an indemnity agreement 
whereby the contractor agrees to keep the surety free from 
any loss by reason of the surety providing the bond. 

Q. Are there any other steps the company takes? A. 
Well, they could take collateral or could take additional 
indemnity. 

Q. Well, now outside of the indemnity agreements, what- 
ever forms they may be in, do you require a report on the 
progress of the job? <A. It is our practice to—was the 
company’s practice when I was with it, to send a form, 
what we call a status form to the architect asking him to 
indicate the progress of the job whether there has been 
any complaints, whether there has been any knowledge of 
unpaid bills or some other questions I don’t recall. 

Q. What sort of progress reports or status reports 
did you obtain on this job? <A. I don’t know. 
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I believe—Tony, do you recall? 

I think it was six months before we sent those things. 

Q. Your best memory it was probably— <A. In other 
words, we would wait six months after the execution of 
the bond before we sent out a report. 

Q. That bond was executed November, December, Jan- 
uary, February, March, April—in May you would have sent 
out a status [45] report? A. That should be normal pro- 
cedure, I believe. 

Q. Well, before the status report went out these people 
from the Baptist Church were in your office, weren’t they? 
A. Yes, if that’s the date, ves. 

Q. To your memory was there a status report? 

It did go out and you got an answer? A. I don’t know 
whether the status report was ever mailed. 

Q. If it was it would be in your files in the local office 
or be up in New York? A. Should be at our file or may 
have been taken up to the home office. 

I don’t know what happened to the file. 

Q. But in some cases where you have a small bond, com- 
paratively small bond, you don’t feel it’s necessary—com- 
pany policy doesn’t indicate a close scrutiny of the builder 
if he has passed the test of competency. Is that correct? 
A. Well, we try to maintain a level of underwriting. We 
may—lI don’t think we are that lax. We may have been 
lax in this particular case. 

Q. Well, do you recall any check that you ever made on 
Mr. Basay on this job—any check at all? A. No, on this 
job? No we made no check, on Mr. Basay as respects this 
job, his performance of it. The only knowledge that I 
had he wasn’t performing was the time the representatives 
[46] of the church came to visit with me. 

Q. Well, the point is this was considered a small bond, 
wasn’t it? A. Oh, yes. 

Q. Average bond, completion bond, would run in mil- 
lions? A. That is right. 

Q. This was a relatively small one? A. Yes. 

Mr. Friedlander: I have no other questions. 

Mr. Gallagher: I have no questions. 
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Deposition of Anthony J. Pung 


a witness of lawful age, was duly sworn by the Notary 
Public and, being examined by counsel, testified as fol- 
lows: 


Direct icxamination 
By Mr. Friedlander: 


Q. Would you give the Reporter your full name, please? 
A. Anthony J. Pung. 

Q. And where do you live? A. 5333 Carriage Court. 

Baltimore, Maryland. 

Q. And with what company are you connected? A. 
Presently? 

Q. Yes. A. With the Reliance Insurance Company. 

Q. And prior to this—back in 1962 and ’63—and I pre- 
sume [47] even in *64 you were connected with Standard 
Accident Insurance Company? A. I was in the United 
States service from March of ’63 until March of ’65 but 
prior to that I was with the Standard Accident and im- 
mediately upon coming out of the service. 

Q. You were with the Standard Accident up to March of 
763% <A. Yes, sir. 

Q. You were with them in November of °62? A. Yes, 
sir. 

Q. You know anything about the bond that was written 
for this Tenth Street Baptist Church obligees? A. I don’t 
recall any specifices about the incident. 

Q. What was your job or position with the company at 
that time? A. Bond underwriter. 

Q. And were you in Washington or Baltimore? A. In 
Washington. 

Q. And you were in this local office on Fourteenth 
Street? A. Yes, sir. 

Q. Do you recall—you don’t recall having reviewed this 
file or this underwriting? <A. I don’t recall his file spe- 
cifically. 

Q. When was the first time it came to your attention as 
a definite thing—and not a normal routine matter? [48] 
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A. Just a few weeks ago when I was served with a sum- 
mons. 

Q. That was the first time? A. Yes, sir. 

Q. What sort files do you keep in the Washington office 
relating to approval of bonds? A. Only the records which 
Mr. Luhman referred to. 

Q. I wasn’t quite sure, was there a special file on each 
bond application? A. Yes, sir. 

Q. And would each file have a separate indication or 
number? <A. Yes, sir. 

Q. And that file would then contain all the correspond- 
ence relating to that bond? All the papers? <A. Yes. 

Q. Now to your knowledge, would you receive copies of 
contracts which—upon which bonds were predicated? 

Would that come into that file? A. If we received such 
a copy. 

Q. Well, how would you protect the company when the 
bond was being approved? 

What information would you insist on having before 
you approved the bond? <A. Only the information that was 
referred to prior. 

Q. What would happen if you are given a power of 
attorney [49] to Mr. Schilling to write these bonds and 
then he wrote a bond, signed it, put a seal on it and then 
he sent you an execution notice and perhaps a copy of the 
bond or perhaps copy of the contracts—how would you 
go about cancelling that bond after it had been executed? 
A. Bonds of this nature can’t be cancelled. 

Q. What? A. A bond of this nature cannot be cancelled. 

Q. What would be the necessity for proving it once the 
bond was written? A. Well, only as an underwriting func- 
tion. 

Q. Well, suppose you decided the bond should not be 
written, what would you have done? A. Just noted it on 
the file and made sure that no further bonds were written. 

Q. For the same place? A. So long as the conditions 
were the same. 
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Q. Would you notify Mr. Schilling not to write any more 
bonds? <A. Yes. 

Q. That’s what you mean, make sure no other bonds 
were written—notify Mr. Schilling? A. That is right. 

Q. Did you notify Mr. Schilling not to write any more 
bonds? [50] A. Not that I remember. 

Q. You have any memory of this Mr. Basay? A. No. 

Q. You know of any dealings with the Northeastern 
Construction Company? <A. No, I do not. 

Q. Anything unusual about this bond other than it was 
rather small? A. I don’t recall the bond, specifically. 

Q. Don’t recall anything at all. 

Well, do you recall any events connected with the bond 
up to March of 63? <A. No, sir. 

Q. As far as you are concerned if this bond was written, 
and we believe it was, and it came into your office you 
would have checked it or perhaps someone else might have 
checked it in the nature of an underwiting? A. Yes, sir. 

Q. And you would have done nothing else about it. A. 
No, sir. 

Q. And you would have done nothing else about it. 

Ts that right? A. No, sir. 

Q. Now what sort of procedures would you set up once 
the bond was written and you received notice like in No- 
vember of ’62 that the bond had been written—what pro- 
eedures would be set up to determine when the work 
started? [51] A. To determine when the work had 
started? 

Q. Yes. A. We would just assume that when the bond 
was delivered the work was started. 

Q. How would you determine when the bond was de- 
livered—to the obligee? A. You mean when the bond was 
physically delivered or when it— 

Q. When it was physically delivered to the obligee. A. 
only by the date on the bond or the date the notice was 
transmitted to us from the agency. 

Q. Well, suppose a bond was delivered to the principal— 
handed to the principal and he kept it. What sort of 
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record would you have of that or what sort of knowledge 
would you have of that? A. No special knowledge of how 
the bond was delivered or when. 

Q. Your reports do not indicate any affirmative delivery 
of the bond to the obligees? A. Well, no specific delivery 
except that the bond was executed and there would be no 
purpose for executing it other than making it a part of 
the contract. 

Q. Well, what date—what point do you consider the bond 
valid or invalid because of non-delivery to obligees? 

Do you have an office rule of that? [52] A. Not that I 
am aware of. 

Q. An obligor then—principal then could hold the bond 
fora year and then deliver it to an obligee? A. Conceiv- 
ably it could happen. 

Q. What sort of information would you obtain, if at all, 
relating to bonds, deliveries, use, and so forth. A. I don’t 
understand what you are— 

Q. There has been some mention of status reports. A. 
Yes, sir. 

Q. Wasn’t it the practice of the company to require cer- 
tain status reports to see the status of the work to be done 
under contract which is being guaranteed or insured? <A. 
Yes, sir. 

Q. And they would be a regular form, wouldn’t they? 
A. Yes, sir. 

Q. Now do you ever recall sending out after November 
of ’63 any status reports to anybody? 

Yon remember ever sending them out? A. Yes, sir. 

Q. How would yon go about sending them out? 

What would be the mechanics of sending out a status 
report? A. It is a form letter. Form that would be typed 
up and mailed to the architect or the owner. 

Q. How would you—in the office how would the girls who 
[53] write ont the letters or fill out the forms—how would 
they know which ones to send ont? A. Initially, we receive 
a notification from the home office according to the informa- 
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tion that they have that this job should be close to comple- 
tion and we initiate status at that point. 

Q. You wouldn’t under your own authority send them 
out. Would you wait until you got a notice from the home 
office? A. Well, if I obtain knowledge that the job was 
nearing completion before I was notified from the home 
office I could do it at that time. 

Q. Well, on a job that is supposed to take about 45 days 
or less when the 45 days apparently expire would you 
check on it to see how close to completed they were? A. 
In the general area. Maybe not 45 days. Maybe three or 
four months later. 

Q. So you must set up in your files some completion 
date estimate or target when you, of course, would set up 
the bond files?) A. Usually the completion date is given to 
us. 

Q. And that completion date that you obtain would be 
predicated on when the bond was written, how long the 
work would take? A. Well, the completion would be deter- 
mined through agreement with the owner and the con- 
tractors. 

Q. Would there be in your file any such—could there be 
[54] in your file any such estimate? A. There could be, yes. 

Q. You don’t remember whether there was? <A. I don’t 
remember. 

Q. Well now, how would you protect your company from 
the contractor drawing too much money under the contract 
and not doing the work? <A. Well, it would depend how I 
was notified of this fact. 

Q. What sort of notice would you seek and obtain in re- 
lation to payments under the contract? A. Well, as long as 
we weren’t notified to the contrary we would assume the 
payments were being made as agreed. 

Q. And how would you check this item of payments? 

Would you have a list of the payments in your file? A. 
No. 

Q. How would you check it then? 
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You wouldn't have a copy? A. It’s not a function of the 
underwriting department. 

Q. Well, whose function would it be in your company to 
check on the payments being made whether it be by— 
A. On a normal contract where there is no complication? 

Q. Yes. A. We don’t check on the specifie payment. 

Q. And you wouldn’t know or be able to tell whether the 
man was being paid according to contract or otherwise? 
[55] A. Not in the usual case. 

Q. And a small contract—this contract we are talking 
about $57.000—that would be considered a small contract, 
wouldn’t it? A. Yes, sir. 

Q. You wouldn’t set up a schedule of payments in your 
file? <A. No. 

Q. You wouldn’t check on the payments? A. No, sir. 

Q. Actually, you relied on the ability of the contractor 
to perform the work and upon his past reputations for 
completion and doing the work properly? A. Yes, sir. 

Q. And there are some cases where very large amounts 
are involved where you hire architects yourself to check, 
do you not, on payment schedules? A. No. 

Q. You don’t do that? <A. No, sir. 

Q. How would you get reports other than from the 
architect on the job? 

Is [sic] anyone who would report to you on a larger con- 
tract? A. The architect or the owner. 

Q. Well, the owner would generally be the obligee on the 
[56] bond, wouldn’t it? <A. Yes, sir. 

Q. You know on how many bonds you write a bond which 
runs to a lending institution, do you not and the owner is 
the principal and the lending institution is the obligee? 
You write that type of bond? <A. There are bonds like 
that, yes. 

Q. Do you write them? 

Your company write them? A. I assume we would, yes. 

Q. But the bond we are talking about in this case is a 
bond from the contractor as principal to the owner as 
obligee? 
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That’s a normal standard bond, isn’t it? <A. Yes, sir. 

Q. But you have no knowledge of what was done or what 
wasn’t done in this case. A. No, sir. 

Mr. Friedlander: I have no further questions. 


Washington, D. C. 
February 21, 1968 


Proceedings Before Judge Gesell in Trial Court 


[2] Deputy Clerk: Malcolm B. Colbert, et al, vs. Stand- 
ard Accident Insurance Company, et al, Civil Action 1750- 
63. 

Mr. Friedlander: The plaintiff is ready. 

Mr. Gallagher: The defendant is ready. 

The Court: I have had a chance to read the Court of 
Appeals decision. That is as much as I know about the 
matter. 

Mr. Friedlander: We are before the Court for the Court 
to make inquiry as to whether or not the bonding company 
was prejudiced by a change in this contract under their 
mandate. 

Pursuant to the Court of Appeals’ decision to assume 
the burden, we have taken the deposition of three of the 
employees of the bonding company. I think your Honor 
will find in the file the depositions of Walter Schilling and 
Merrill H. Luhman. Walter Schilling was the gentleman 
who actually wrote the bond, who was the agent of the 
bonding company. And Mr. Luhman was a gentleman in 
the home office of the bonding company, to whom the appli- 
cation was addressed. 

Also we took the deposition of Anthony Pung, who was 
an employee of the bonding company. 

Likewise, we have submitted three sets of interrogatories 
to the bonding company. 

[3] Incidentally, their name is now Reliance Insurance 
Company of Philadelphia through ecither a merger or 
change of name. 
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In the interrogatories which we submitted on two occa- 
sions, we tried to find out from the bonding company what 
prejudice they claim they were subjected to by reason of 
the making of a contract in February of 1962, I guess it 
was, and, in that regard, they have made answer on both 
occasions limiting their claim to prejudice. 

If I may just get this paper, I will address myself to 
that claim. And this is in two separate interrogatories. 
They said that the damages resulting from Addendum 3— 
and Addendum 3 is a February agreement substituting in 
part for the October contract and the November addendum 
since there were two in November—the damages resulting 
from Addendum 3 are that, by its terms, the payment pro- 
visions of the original contract were radically changed 
without the consent of the surety, so that money was pre- 
maturely paid for the contractor, money that would and 
should be presently available for completion of the contract 
work, money in excess of the amount allowed by the Trial 
Court. 

Now, I have one witness who I do not believe is neces- 
sary but, if it becomes important to prove that the church 
[4] is able to pay for the completion of the Sunday School, 
we are prepared with records from the bank as to its bal- 
ance in the bank during this period and how much we have 
purchased since the default, in the way of organs and so 
forth. I do not believe that is in issue. 

But because of the unusual statement made that pay- 
ment to the contractor would have prejudiced the bonding 
company, we wonder whether that is what he means. 

The Court: Is that in issue? 

Mr. Gallagher: I think that is the controlling issue. In 
other words, we claim that, by dissipating the contract 
funds in accordance with the amended contract, they vio- 
lated a fundamental principal of law. 

The Court: Do you claim the Church would not be in 
a position to meet its financial commitments, the question 
being raised now? 
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Mr. Gallagher: I think that how much money they might 
have had in the bank extraneous to this contract fund is 
irrelevant to the issues in this case. 

The Court: So the Court can take it as conceded that the 
funds were available. 

Mr. Gallagher: I do not think that it has any relevance. 

The Court: I am not ruling on that at all. I [5] trying 
to be sure we are all in the same ball park there. 

That will take care of that point, Mr. Friedlander. 

Mr. Friedlander: I will address myself directly to the 
issue that counsel seems to indicate is before the Court. 

I might say in all of the depositions we took and by all 
of the inquiries we made by interrogatories I challenged 
counsel for the inswrance bonding company to show me 
one iota of evidence that the fact that we made or did not 
make the contract of February affected them, for this 
reason: 

No. 1, we took up the testimony of the gentleman who 
wrote the bond. He wrote the bond November 21, 1962. 
At that time there was in existence a contract of October 
20, 1962. It had been amended by addenda 1 and 2 written 
in November, I think November 3, 1962, the first contract 
that stated how the payments were to be made with the 
addendum as made in November prior to the time the bond 
was written, and it is conceded that the bonding company 
had in their possession not only the contract but addenda 
1 and 2 at the time they wrote the bond. 

So we now have a question as to what were the pay- 
ments to be made under the addenda? 

The Court: Is the schedule that appears at [6] page 7 
of the Court of Appeals, the decision—the one the Court 
should have before it in this connection which compares 
addendum—I am reading from the slip opinion under IIT 
—that compares the provisions of payment of addendum 
2 and addendum 3? 

Mr. Gallagher: Yes, sir. 

The Court: That is the comparison of the payment 
amounts, I take it? 


70 


Mr. Gallagher: Yes, sir. That compares what was the 
payment schedule under addendum 2 which was in effect 
when the bond was written which was in the schedule un- 
der addendum 3 which we say constituted the change. 

Mr. Friedlander: At the time of the completion of the 
first floor shell or joists which was at the point where the 
contractor left the job, the details of why he left have been 
determined by the Court. His claims have been rejected 
by the Court. He was found to be in breach of contract by 
levy. 

At that point under our original deposit of seventy-four 
fifty under the original contract, so the addendum No. 3 
raised it $50.00. So, if that is considered a deficit or 
detriment, you have $50.00. But when you got to the end 
of the first floor shells and joists, you had [7] $12,500 which 
we should have paid him. But, under the addendum 3, 
we were only to pay him $10,000. So addendum 3 was not 
a detriment so far as the saving of funds is concerned, but 
was a savings because addenum 2 required a greater pay- 
ment than addendum 3. 

Now, the Bonding Company’s position, as I understand 
it from the pleadings in this case, is that when the new 
agreement was made in February and the circumstances of 
that agreement have been clearly shown in the findings of 
fact of the Trial Court which were that in February Mr. 
Basay, the head of the construction company, with the 
bond in his pocket albeit not paid for yet, went to the 
Church and there delivered the bond to them upon the con- 
dition that they would sign the addendum 3 which meant 
they handed to him, upon his representation that he was 
going to finance a mortgage on the property, and he was 
going to mortgage the property for $25,000 and he put up 
a check which the Court found was not any good and later, 
he got the check back, and the Court found that the mort- 
gage was obtained by frand and canceled it and the note 
and mortgage both were canceled. 

So, we think that up to the point in February when this 
gentleman started work, and I think he started in the mid- 
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dle of February, and by March 19 he had finished floor 
joists and that is all the work he did February to March, 
[8] about one month, because February is only 28 days. 
He had about 30 days’ work performed. 

He had gotten up to the first floor joists. The architect 
here had approved for payment under the contract and he 
was paid for the work up the first floor joists. 

When he tried to get some extras from the church, some 
$6,000, they objected, and then the contractor walked off of 
the job. 

The evidence is undisputed, it is admitted in the deposi- 
tion by Mr. Luhman, that the members of the church came 
to his office in April of 1963 and wanted the bonding com- 
pany to complete the job. 

He told them that they should seek counsel. Now, the 
record shows that in May of 1963 the bonding company was 
notified of this claim. Their answer was a classic—it is 
in the record—it was to the effect that would counsel for 
the church send them a copy of the bond? 

Now, the evidence we have taken shows them that the 
bond form had been transmitted from the gentlemen who 
was writing the bond very carefully into the hands of 
another gentleman at the home office, and he was not sure 
whether he had a carbon copy of the bond or whether he 
had a form number, which would have been the same. But 
he had all of the information on this sheet that was sent to 
him. Yet in the letter [9] reply to the attorney for the 
church they said two things of moment: ‘‘ Will you send us 
a copy of the bond”’ and they already had it—‘‘We under- 
stand there was another contract made in February chang- 
ing the terms,’’ is No. 2, That is as early as May, 1963. 

But the bonding company never at any time, according 
to the records in this case, ever went to the site prior to the 
time suit was filed. 

The only person connected with the bonding company 
was Schilling. They had no method of checking on the 
work. They said they would check every six months. 
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Now, here is a case where the work was started in Feb- 
ruary and he went off of the job in the middle of March. 
Yet they never at any time had any means or procedures 
for looking at the site. 

Now, coming back to the only point as to whether or 
not the bonding company was damaged by the fact that 
the church was taken advantage of by Mr. Basay, we find 
that the Church did give him this $25,000 note, did give 
him a mortgage on the property. But that was set aside by 
the Court and held to be of no force and effect and that no 
payments were paid on the note before we could find out 
who had that, $400 was paid on that note before the demand 
on the [10] bonding company. 

The payments made thereafter have no relation to this 
procedure, because if we have lost, it is our loss and would 
not affect the job. 

Counsel has also had the idea, I think, that somewhere 
along the line in this situation we were in a position, be- 
cause of having made this second contract, to use all our 
rights under the bond which made us, or caused us to enter 
that contract. 

The Court: Hasn’t that been determined by the Court of 
Appeals adversely to that contention? 

Mr. Friedlander: They said that we changed the con- 
tract and the change, if it was offered in detriment to the 
bonding company or prejudice to the bonding company, 
they would be relieved of all obligations or relieved pro 
tanta depending upon the obligations of them. 

So, I will get right the figures in the case, if I may. I 
propose to show the Court if the Court will look at the 
figures, and if we look at the figures in the Trial Court’s 
opinion, we find on page 12 of the Finding of Fact— 

The Court: Just a moment. This is a big jacket and I 
am not familiar with it yet. I will ask Mrs. Harris to find 
it for me. 

Mr. Schilling: I have a joint appendix. . 

The Court: That would be very helpful to the Court. 
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[11] The Court: You have that in front of you? 

Mr. Friedlander: Yes. 

Let us look at page 12 if you will. 

Addenda No. 2. That is the one made in November. 
That is the one they claim they knew about. We have a 
total payments which we should have made under that 
schedule of $19,950. Now, what was paid actually appears 
on page 15 of the joint appendix. 

If we go up to March 12 we will find that the only pay- 
ment that we made, there were only two payments made 
which were more than the contract price, the original 
contract price—really less. If you add six and fifteen, 
seventy-five, as compared to $57,450 for commencement of 
the work. 

On February 4 we paid what he got from us as a binder’s 
fee for this $25,000 mortgage. Then we paid $8500 and 
$15000 which would be $11,250, instead of $12,500 called 
for in the original contract. 

So, we come now to the extras. The extras would not 
affect the contract one way or another, because if they 
were extras, they were additional to the contract, whether 
sensible or non-sensible, it would not affect us. 

They have payment on notes, $4800. Now $400 only 
was paid before the breach of the contract and could not 
have [12] affected the Bonding Company’s position. 

The Court will see, I think, from the evidence in the 
ease that the first check that we gave of $400, that $4400 
was paid after the work had stopped. $400 was paid on 
the note on February 28, 1963. That, together with these 
other payments, prior to the default, total $19,150. 

Under the contract $19,950 should have been paid. So, 
actually, we paid $800 less at the time of the abandonment 
than we would have paid under the original contract. 

I have not included the $500 payment because that would 
not affect us one way or the other because it does not 
bother the contract. We say that it does not make any 
difference because, if they claim that they were damaged 
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or suffered a detriment because we paid more than we 
should have paid, they are in error. We paid less. 

Now, the Court’s computation of damages was not chal- 
lenged in the Court of Appeals. At least they went along 
with it. 

There is one other item that I should mention and counsel 
for the Bonding Company has spoken of this many times, 
and we seem to have a misunderstanding between us. 

When we got to the first floor joists, and I will go over 
it more, I employed an architect to go over the plans and 
he was very critical. But that would not be the [13] 
fault of the builder. We had two very good builders to 
come in and have the work done by the Northeastern. They 
said you could only use $6,251 of that work. So, the Court 
deducted— 

The Court: That is the work from the first floor to 
joists? 

Mr. Friedlander: Yes, because it was not even. There 
had not been the proper footings put in below the wall, 
and so forth, and all of the testimony before the Court 
and that of all the experts was that the value of the 
work was that which was done. That is not what it costs 
to doit. That seems to be a problem. 

So, the Court took off the value of the work done from 
the contract price and from that he deducted the cost to 
complete the contract. 

Now, if then we limit that to payment under the notes, 
we come up to a figure of $38,300 as the unpaid contract 
price which we would have to pay if we were going to get 
this work done. 

Leaving damages in the sum of $12,899 with interest 
from April 1, 1963. 

Now, the $28,200, we get that figure by substracting 
$19,150 from the contract price, because all we paid them 
was $19,150. That represents the unpaid contract of 
$2300-something. 
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[14] That portion is what we will have to pay to get a 
$57,450 contract completed because the work already done 
was worth six thousand-some dollars. 

Now, in the decision of the Court originally, we were 
allowed, because of this situation—the Court treating it 
sort of as the way Judge Tamm did in his opinion in the 
Court of Appeals—his dissent was that this was in the 
nature of ‘‘fraud’’ and the Court gave us the benefit 
of everything we had paid because the Court felt—two of 
them said no and one said yes—that when we changed the 
contract, we did not really change anything and the Bond- 
ing Company did not have any difficulty. 

But, presuming now, as I must, that we by signing this 
contract by Basay, when he tendered us the bond, we made 
a mistake. So, we are now placed in the position that 
whatever damage or detriment the bonding company suf- 
fered—I have taken the depositions, I have asked the in- 
terrogatories, I have been unable to find that they claim 
anything but—repeating now what they said—on two occa- 
sions, so that there will be no problem,— It says ‘‘The 
damages resulting from addendum 3 are that by its terms 
the payments provisions of the original contract were 
radically changed without consent of the surety so that 
money was prematurely paid to the contractor, [15] money 
that would or should be presently available for completion 
of the contract work, money in excess of the amount of the 
judgment. originally entered by the Trial Court.’’ 

Now, the contract was $57,450. I have taken off every 
penny we have paid, which is less than we would have 
paid under the original addendum, from the contract price. 

Now, that gives me $38,300. I am left with $12,899, a 
sum which should represent the exact damage we suffered 
after we had given the bonding company credit for every 
item they are entitled to. 

I cannot find, after diligent search, any other method by 
which any computation should be made except this. My 
figures are all in my motion for summary judgment which 
has been filed in the other file. 
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Mr. Gallagher: May it please the Court: As we read 
the decision of the Court of Appeals, the sole and narrow 
issue that is now being presented to the Court has to do 
with this question of prejudice, and much of the argument 
that counsel has just made relates to events that occurred 
in connection with the actual contract work and the per- 
formance of the construction work. 

It is our feeling that matters such as that were already 
considered by this Court and by the Court of Appeals 
before the Court of Appeals’ decision was rendered. 

[16] The Court: What do you say the prejudice is? 

Mr. Gallagher: First of all, may I say this, Your Honor, 
that, under the Court of Appeals’ decision, the cases not 
only narrow to the burden of prejudice but in the last de- 
cision the Court of Appeals stated, ‘‘We think the issue 
of persuasion should be on appellees in this case.’’ 

It is not sufficient here at this time for counsel, even 
if he were able to do so, to show that we did not prove 
prejudice. 

The Court: He has a negative to prove, though. 

Mr. Gallagher: That is right. 

The Court: So that the Court has to take that into ac- 
count. If there was not any prejudice, he has a negative 
to prove. 

Mr. Gallagher: He has the burden to prove there was no 
prejudice to us. 

The Court: And he does it by dollars and cents. 

Mr. Gallagher: Yes. 

Now, your Honor, on the last page of the decision, it 
is stated that, ‘‘if the prejudice proves a possible or ra- 
tional measurement, the surety must receive a total dis- 
charge.”’ 

So, it is not sufficient to raise a doubt about whether there 
was any prejudice. If it appears it was not [17] subject 
to rational measurement now, the Court of Appeals should 
not be disturbed. 

Now, let me say at the outset, we rely on a well-estab- 
lished principle of equity law established by the Supreme 
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Court in two cases that I will refer to in a minute, the 
Perry State Bank case, which is at 41 Law Edition and 
which was affirmed by the Supreme Court in the last few 
years in a criminal case. I will come to those in a moment, 
Your Honor please. 

Those cases establish that where, under facts strikingly 
similar to the facts here, especially in the Perry State 
Bank Case—that is our major principle— 

The Court: You really are contending here that Adden- 
dum 3 was, in effect, an act which permits you to cancel 
the entire bond as a matter of law? 

Mr. Gallagher: Yes, sir. 

The Court: And that is the prejudice that you suffer? 

Mr. Gallagher: Not exactly, Your Honor. 

The Court: You have a right to stand on your legal 
rights that the contract was changed and, therefore, vou 
are out completely? 

Mr. Gallagher: I think that was the rule at [18] com- 
mon law. But I think the present rule is that, basically, 
a material change in the contract terms discharges the 
surety. That is the term to use. 

The Court: Yes. 

Mr. Gallagher: But I think that has been modified by 
the more recent decisions so that there must be some 
damage shown. 

The Court: What is the damage? That is what I asked 
you when you started your argument. 

Mr. Gallagher: The damage is this: Under the original 
contract as represented by Addendum No. 2, the payment 
schedule shown on page 12 of the findings of fact, and on 
page 29 of the findings of fact the terms of Addendum 
No. 3. 

Now, under the terms of Addendum No, 3, as will ap- 
pear from its effect, the owner, rather than proceed under 
the schedule of Addendum No, 2, the owner was to deliver 
a note—that is the owner now—for $25,000 to the con- 
tractor secured by the Church property; and that payments 
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were to be made upon that note at the rate of $400.00 a 
month. 

The Court: How did that prejudice you? 

Mr. Gallagher: Because the contract fund that should 
be there for the purpose of building the building, [19] at 
least they said $400.00 would be used to pay some financial 
transactions. 

The Court: You stipulated at the beginning that the 
Church had adequate funds to pay it, so I do not see 
prejudice there. 

Mr. Gallagher: At this point they are attempting to 
collect from us, the surety, that merely guaranteed the con- 
struction contract. They are trying to collect money from 
us that they paid to a contractor in a financial transaction. 

We say, your Honor, the bond is not lable for that 
kind of money that is not put into the building. 

The Court: What I understand the position to be is that 
they are holding you to the obligation that you originally 
had. They are not asking you to assume your obligations 
under this note in any way. They say, in any event, they 
only paid $400.00. 

Mr. Gallagher: It was $4800.00. 

The Court: By the time the work ceased, it was $400.00 
by the time the work ceased. Later is immaterial. 

Mr. Gallagher: They are figuring all of that into the 
computation of their damages. They start out with $57,000, 
and then they wind up by the computation that was [20] 
used, they say there was $6,500.00 worth of work done, and 
so much money was paid out and we have this much left, 
and these are our damages. These diversions of money, 
and I was about to mention a few others. 

The Court: Yes. 

Mr. Gallagher: These diversions of money are not diver- 
sions that we are responsible for, a Finder’s Fee of $1250 
advance as shown on page 15 of the Findings of Fact. 

Begin at the top of that table: November 6, Advanced 
$6,000 to this contractor; now, November 6 was several 
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weeks before we ever wrote the bond. Still they are figur- 
ing that in their computation of damages. 

We are (sic) not liable for this contract fund, even before 
the bond was written. 

They have another advance on February 4 of $1,500; 
another on of $1,250 for the Finder’s Fee I just mentioned. 

And down below that ‘‘Extras, $4,800’’ and down below 
that, ‘‘ Payment of Notes.’’ 

Now, all of that money is in this computation of damages 
and we say, if they chose to alter the payment terms of the 
original contract in this drastic manner, the surety was 
released because that, on the very face of it, is prejudice. 

Your Honor, that is what the Supreme Court held. 

[21] The Court: You say the Court held that, even though 
they paid out less money than they would have been obli- 
gated to pay under the contract? 

Mr. Gallagher: If you are confining it to less construc- 
tion work, that would be one thing. But if they chose to 
use this contract fund for purposes other than contract 
work and expected to charge the surety bond with those 
diversions, they thereby released the surety. 

Let me refer to what the Supreme Court said, and the 
facts are strikingly the same in the Prairie State Bank 
Case as in this present case. 

This is the Prairie State Bank Case, 164, U.S. 233, page 
227, and I am reading from page 233. I will not read at 
length because it is rather a lengthy discussion but just 
part of it. 

It says: 


‘‘A stipulation in a building contract for the retention, 
and until the completion of the work, of a certain portion 
of the considerations, is as much for the indemnity of him 
who may be guarantor of the performance of the work as 
it is for him for whom the work is to be performed and 
that is raises an equity in the surety in the fund to be 
created [22] and that a disregard of such stipulation by 


80 


the voluntary act of the creditor operates to release the 
surety, is amply sustained by the authorities.”’ 


The Court: Yes. If what had happened here is, if 
payments had been substantially advanced, it would seem 
so. But they were deferred. 

Mr. Gallagher: They did not advance the money for 
contract work, your Honor. They advanced the money 
for ulterior purposes. In other words, in order to help 
the financial situation, to help the owner finance the job. 
The money never did reach the contract work. If this 
money had not been advanced to the contractor so that 
he had it in his hands for other purposes, it would be in 
the hands of the owner here and it would be there to com- 
plete the work, do you see? 

The Court: Because the owner has money anyhow. If 
you had a position where the owner had put itself in the 
position where the company could not go forward. But, 
as I understand the matter before the Court this after- 
noon, it is stipulated the Church had adequate funds to 
go forward anyhow. If it dissipated some of its funds on 
whatever venture, how does that prejudice you if you 
are not held beyond the limits of your bond? 

[23] Mr. Gallagher: Because, in the same situation as in 
the Supreme Court case, if they had the funds that they 
should have had when they made demand on the surety 
under the bond, they would not have to make a demand on 
the surety because they would have had to have the funds. 

In other words, here is a contract fund. Forget it if 
they have a million dollars in the bank, when they make 
a demand upon the surety, the surety is entitled to that 
fund. If that fund has been dissipated outside, then it is 
prejudice, and they use the word ‘‘prejudice’’ right here. 

The Court: The Court will have to examine the case 
but my impression from the case you read was that that 
was the case where the payments were advanced. Here 
you had payments deferred. 
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Mr. Gallagher: Well, the money was paid out, Youn 
Monor. They call it ‘‘advance payments.’’ It calls it 
** Advance, $6,000; Additional advance $1,500.”’ 

I think this is a situation where, if money were advanced 
for construction work and it did not produce the amount 
of construction work that was hoped for, we have the 
same situation as in the case cited. 

In this case the money was advanced knowingly and ad- 
mittedly, not to help in the construction but for Finder’s 
Fee, for payment on a note, and that sort of thing, [24] 
which the contractor-owner, if it ever intended to hold the 
surety, had no right to do. 

Let me read a little further: 

‘“What the company did was perhaps calculated to make 
it easier for Streather to complete the work, if he acted 
with prudence and good faith; but it also took away that 
particular sort of pressure which by the contract was in- 
tended to be applied to him. And the company, instead 
of keeping themselves in the situation of debtors, having 
in their hands one-fourth of the value of the work done, be- 
came creditors to a large amount, without any security; 
and, under the circumstances, I think that their situation 
with respect to Streather was so far altered that the sure- 
ties must be considered to be discharged from their surety- 
ship.’’ 

The facts in that case are similar to those in the present 
case but I think our situation goes beyond that and is even 
worse. 

The Court: Very well. I have your point. That is the 
prejudice you claim. 

Mr. Gallagher: Yes, sir. That under the Prairie State 
Bank Case. 

The Court: And the Perlman case? 

Mr. Gallagher: Yes, the Perlman case. 

[25] The Court: Have you that citation for the Perlman 
case? 

Mr. Gallagher: Yes, sir. 
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That citation is 371 U.S. 132, 9 Law Edition Second 190. 
In that case they quoted at some length from the Prairie 
State Bank Case. 

The Court: That was advance payments as well? 

Mr. Gallagher: That was the advance payments case, 
the Prairie Bank Act. But the principles involved—the 
rights of a surety in this contract fund were directly in- 
volved. It was a contract banker and the surety. 

The Supreme Court rules with the surety saying they had 
equitable rights in this contract fund, such as to complete 
any claim by the trustees and bankers. 

The Court: So, you really are presenting here to the 
Court, not an obligation to read these depositions and in- 
terrogatories, but, on the figures, to judge the significance 
[26] of these cases you have cited. 

Mr. Gallagher: Yes, your Honor. 

In other words, the interrogatories and depositions re- 
ferred to had to do with whether or not the surety took 
the pains to follow the actual construction. 

The Court: They negative other types of prejudice that 
might be here. 

Mr. Gallagher: Yes. They undertook that it is not 
relevant to the issue that the Court of Appeals has de- 
manded. We say all we need to show here is that diversion 
of this contract fund, away from the contract work, with- 
out consent of the surety, and by reason of this change 
which admittedly took place, we were prejudiced. 

To meet the point that Your Honor has specifically raised, 
we say that the mere fact that in the cases we have cited, 
the advance payments were in the hope, or were made 
supposedly to expedite the contract work, we feel that 
our situation is stronger than that. There might be some 
justification for that. But here the funds we are being 
asked to make good in effect, the funds we are being asked 
to engage in full are not advanced for the overall cor- 
poration. 
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The Court: You are asking for the necessary funds to 
complete the job. 

Mr. Gallagher: We are now. Where the prejudice [27] 
lies is that, if this property had to be dispersed, they 
would not have to ask for money. They are asking us now 
to make good. 

The Court: That must have been a rather unusual surety 
bond. The Court did not understand the surety bond could 
show enough money to complete the work itself. There is 
no specific fund there. 

Mr. Gallagher: There are $57,000 that you start out with 
and the owner is suing us under the provisions— 

The Court: The Court understands your point. 

Anything further, Mr. Friedlander? 

Mr. Friedlander: In the record, the mention is made of 
escrow $6,000. It was an escrow fund that became avail- 
able as the advance payment instead of $7450 in the origi- 
nal. I have a copy of the bond. 

Mr. Gallagher: It is printed in the joint appendix, I 
believe. 

The Court: Well, the Court will recess now, but, gentle- 
men, would you, before you leave the courtroom, make 
sure that the record that the Court has before it is complete 
with respect to the proceedings that have taken place 
since the mandate came down? I am anxious to be sure 
that these interrogatories to which you refer— 

Mr. Friedlander: I would like to offer them in evidence. 
[28] The Court: I take it they are before the Court; 
are they? 

Mr. Schilling: I do not believe so. 

Mr. Friedlander: I would like to move the interroga- 
tories and admissions, to the Court. 

The Court: The Court is to consider the interrogatories 
and the depositions? 

Mr. Friedlander: There are two sets of interrogatories. 

The Court: Do you have an objection to that, Mr. 
Gotcher? 
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Mr. Schilling: No, I have no objection. 

The Court: The Court rather assumed from the be- 
ginning there was no objection. Accordingly they will 
all be received, the three depositions that have been men- 
tioned and the interrogatories. 

Are there two or three sets of interrogatories? 

Mr. Friedlander: Two. 

Mr. Schilling: We would like to reserve the issue that 
the testimony is irrelevtant to the issues. 

The Court: Oh, yes, I understand that. The question 

is whether or not the line of proof developed is material 
on remand is preserved all the way through with respect 
to all of the facts as shown by those papers. 
[29] Mr. Schilling: If I may just add this, to us it is 
of some importance. As I mentioned before, I do not want 
to labor the point. The burden is on them to show no 
prejudice. The depositions and interrogatories, which is 
the only thing that can determine evidence here, does not 
sustain that burden, they have not fulfilled that under the 
decision. Argument does not do that. 

Mr. Friedlander: I trust I did not say anything that was 
not in the record. 

The Court: The Court has in mind that the opinion of 
the Court of Appeals is where the burden lies. I will 
take that in to account and take the case under advisement. 
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STATEMENT OF ISSUE PRESENTED 


When this case was first presented, the trial court held 
that the defendant surety was not discharged as a result 
of material alterations in the prime construction contract. 
This Court reversed and remanded, with instructions to 
determine whether the changes resulted in prejudice to the 
surety, and if so to what exent. The burden of showing no 
prejudice, or only partial prejudice, was expressly placed 
upon the plaintiff-appellee. The question is whether the 
plaintiff-appellee has sustained this burden of proof. 


This case has been before this Court before, and the 
previous decision is now reported at Reliance Insurance 
Company v. Colbert, 365 F (2d) 530. 


IN THE 


United States Court of Appeals 


For THE District or CoLumBia CIRCUIT 


No. 22,141 


RELIANCE INsuRANCE Company, Appellant 
Vv. 


Matcoutm B. Cousert, ET aL., Appellees 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF ON BEHALF OF APPELLANT 
RELIANCE INSURANCE COMPANY 


STATEMENT OF THE CASE 


Involved here is a contract for the construction of a 
Sunday school annex to a church located at 1646 Tenth 
Street, Northwest, Washington, D. C., at a contract price 
of $45,250.00, later increased by additions to the contract 
to $57,450.00. 


The case was originally decided by this Court on July 18, 
1966, and all of the surrounding facts and circumstances 
are set forth in that decision, which is now reported, Re- 
liance Insurance Company v. Colbert. 365 F. (2d) 530. 


The lower Court originally held material alterations that 
occurred in the prime contract did not have the legal effect 
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of discharging the defendant-surety. This Court reversed 
and remanded, with instructions to determine the degree to 
which the surety was prejudiced by the alterations. The 
burden of showing no prejudice, or the exact degree of 
prejudice, was expressly placed upon the plaintiff-owner. 
It is stated in the prior decision that if the plaintiff (appel- 
lee) fails to sustain this burden, in whole or in part, the 
surety should be totally discharged. 


The Significant Terms of the Previous Decision of This Court, 
as Well as the Original Decision of the Trial Court 


There are certain provisions of the previous decision of 
this Court as well as the original decision of the trial 
Court that have a direct bearing on the narrow issue now 
presented. 


In order to resolve the question of prejudice some con- 
sideration must be given to the nature of the changes 
wrought by the unauthorized amendment (No. 3), and the 
direct and indirect effect they had on the rights of the 
surety. Most of the changes had to do with how payments 
were to be made to the principal contractors—a vital pro- 
vision in any construction contract. 


Looking at Addendum No. 3 for its effect on how pay- 
ments would be made, the trial Court in its original deci- 
sion first set forth how payments were to be made under 
the contract as it was bonded (1st App., Pg. 12) :* 


**6. Addendum No. 2 scheduled payments as follows: 


Upon Commencement of Work $ 7,450.00 
Completion of First Floor Joists 12,500.00 
Completion of Second Floor Joists 12,500.00 


Roof Felted in and Windows in 
Place, Rongh in Plumbing, 
Rough in Electric Wiring, 


ready for finishing 12,500.00 
Completion of Job 12,500.00 
Total $ 57,450.00”’ 


* Refers to original Joint Appendix. 
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The original opinion then set forth how payments were 
to be made by reason of the unauthorized changes (1st 
App., Pgs. 13, 14-15): 


‘*9. February 4, 1963, with full knowledge of the 
financial condition of the Church and cognizant of the 
reluctance of normal sources of financing to extend 
credit, Basay prepared and presented to the Church 
for its signature an Addendum No. 3 to the basic con- 
tract. In substance this addendum provided: 


(a) the Church would advance an additional $1,500 
which together with the $6,000 previously advanced 
November 6, 1962, would bring the initial deposit to 
$7,500), 


(b) the Church would additionally place in escrow 
the sum of $25,000 to be paid over in installments by 
= escrow agent to the Construction Company as 
ollows: 


Upon Completion of First Floor Joists $10,000.00 
Upon Completion of Second Floor Joists 10,000.00 
When roof felted in and windows in place 5,000.00 


$25,000.00 


(ec) The Church would deliver to the Construction 
Company a note in the amount of $25,000 to be se- 
cured by a deed of trust on the Church property 
payable at the rate of $400 per month beginning 
March 4, 1963; 


(d) The Construction Company in turn would place 
with the escrow agent a check for $25,000, the pro- 
ceeds of which were to be used after the $32,500 ad- 
vanced by the Church had been expended on con- 
struction ; 


(e) The Construction Company would deliver to the 
Church a completion bond in the amount of $57,400; 
and 


(f) ‘‘Should any disagreement arise between the 
parties to this contract, which disagreements re- 
main unresolved, the contractor shall have the right 
to withdraw upon five days notice, and all funds 
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paid over to the contractor prior to the expiration 
of the five days shall be considered payments against 
the work done, so the church shall have no claim 
against the contractor, nor shall the contractor have 
any claim against the church, and the contractor re- 
serves the right to withdraw the $25,000 loan made 
to the church.”’ 


10. Addendum No. 3 was executed as aforesaid on 
February 4, 1963. It, like the original contract and the 
prior agenda had been examined by an attorney whose 
services were gratuitous and casual, and who appar- 
ently had no comment other than to advise the Church 
to secure a completion bond. At the time of execution 
of Addendum No. 3 (a) the note of the Church was 
delivered to the Construction Company and placed with 
a bank for collection; (b) the completion bond was 
finally delivered to the Church against payment by the 
Church of the $575 premium therefor; the understand- 
ing of the Church being that the bond offered total 
protection to it under any and all circumstances; (c) 
the Construction Company delivered its check in the 
amount of $25,000 to an escrow agent, although in 
fact there were insufficient funds to cover the check; 
and (d) Basay took a finder’s fee of $1,250 for arrang- 
ing the foregoing financing. 


11. A copy of Addendum No. 3 was not delivered or 
discussed with the Bonding Company since Basay did 
not feel that the changes wrought by Addendum No. 
3 were substantial in so far as the Bonding Company 
was concerned—only the method of payment, not the 
amount or conditions of the obligation being changed. 
The Church had no knowledge of the circumstances 
under which the bond was secured—it had not seen 
the bond prior to the execution of the Addendum No. 
3 and at no time had any direct dealings with the Bond- 
ing Company.’’ 
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In its original decision the trial Court found that the 
plaintiff-owner, in collaboration with the contractor, did 
not even follow the changed provisions of Addendum No. 
3, in making actual payments, but instead made payments 
as follows (1st App., Pg. 15): 


‘Date Amount Payment For 
November 6 $ 6,000 Advance 
February 4 1,500 Additional advance 
1,250 Finder’s Fee 
February 8 8,500 / 
March 12 1,500  ¢ 15t installment 
April 8 500 Extras 
4,800 Payment on notes 
$24,050’’ 


The trial Court also found that while the above payments 
were in progress the Contractor had requested and re- 
ceived a return of its worthless twenty-five thousand dollar 
check from the escrow agent. 


On the basis of the foregoing factual findings the trial 
Court originally came to the conclusion that the changes 
in question were ‘‘so designed as to reduce to Basay’s 
possession the maximum of available cash with the least 
possible detriment to him in that all available cash would 
be paid to him when the building reached the earliest stage 
of completion * * *’’ and that the changed payment provi- 
sions of Addendum No. 3, ‘‘can only be construed as a 
design to secure to him monies for which no proper con- 
sideration by way of work performance or otherwise had 
been supplied.’’ (1st App., Pgs. 16-17) 


After all the foregoing, the original trial Court was able 
to conclude that the changes, ‘‘were not so substantial 
vis-a-vis the Bonding Company as to affect its security,”’ 
and that any duty that existed to let the surety know what 
was taking place rested with the contractor, not the owner- 
plaintiff that instituted the present proceedings. 


6 


Turning now to the prior decision of this Court, atten- 
tion is directed to some portions that would seem to have 
a direct bearing on the present issue. First, it is stated 
that, ‘‘ Addendum No. 3, altered the payment schedule in 
several respects.”’ (Pg. 531) And it is said that, ‘All 
that appellees (plaintiff) were entitled to assume from 
bare knowledge of the existence of the bond was that it 
covered the contract in the form the latter was in as of the 
time the bond was issued, and not as it was about to be 
changed.”? (Pg. 533) It is said that the contract under- 
went a substantial change, (Pg. 534); that the surety was 
entitled to review the change, (Pg. 534); and the parties 
had no right to indulge in substantial changes on the as- 
sumption they were of no interest to the surety. (Pg. 534) 


The prior decision of this Court reversed the lower 
Court, and the case was remanded with instructions to 
determine the degree of prejudice suffered by the surety 
as a result of the changes. It is said, ‘‘If that prejudice 
proves impossible of rational measurement, the surety 
must receive a total discharge. If the prejudice is subject 
to measurement, the surety must receive only a partial dis- 
charge, measured by the extent of that prejudice.’’ ‘‘* * * 
we think that the burden of persuasion on the issue of 
prejudice in this case should be on appellees.’ 
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ARGUMENT 


Summary of Argument 
Plaintiff-appellee has failed to sustain the burden of proof 
placed upon it by the prior decision of this Court. The lower 
Court has held that such testimony as was introduced does not 
sustain this burden. 


The current decision of the trial Court would relieve the ap- 
pellee of this burden by drawing conclusions from the past and 
present testimony which are not justified. 


On the contrary, the evidence of record, and previous find- 
ings of both the trial Court and this Court show that defendant- 
surety was prejudiced by the changed payment schedule, and 
by the way payments were actually made subsequent to the 
changes. 

On the basis of the existing evidence of record. and the exist- 
ing findings of fact made on the basis of that evidence, the law 
is that unauthorized and premature payments made to the con- 
tractor by the plaintiff-owner constitute prejudice, and have 
had the effect of discharging the surety. in toto. 


The Appellee-Plaintiff Has Not Sustained the Burden of Proof 
Which Was Placed Upon It by the Prior Decision of This 
Court 


Shortly after the record in this case was sent back to 
the trial Court, plaintiff served written interrogatories 
that seemed to defendant surety to be irrelevant to the 
narrow issue of prejudice that had been remanded, and 
objections were filed on this score, but they were overruled, 
and the interrogatories were eventually answered. (2nd 
App., pg. 15)' While the objections were still pending, how- 
ever, defendant surety filed a motion in this Court for the 
issuance of a formal mandate under Rule 27, but this was 
denied. (2nd App., pg. 8) This motion was filed in the 
hope that a formal mandate would more exactly define the 
type of proof that would be expected at the new trial. 


12nd App., indicates present Joint Appendix. 
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Later came some additional interrogatories, with objec- 
tions and eventual answers by defendant surety (2nd App., 
pg. 18): also an oral deposition. (2nd App., pgs. 33-67) 
The foregoing were introduced as exhibits at the renewed 
trial of the case; and the consistent objections previously 
taken by defendant-surety were vindicated in the opinion 
of the trial Court that followed when it stated, 


‘*Pursuant to its burden the Church undertook to 
ascertain what prejudice, if any, occurred. Three 
depositions were taken and three sets of interroga- 
tories were served and answered. All were received 
in evidence at this proceeding. No facts demonstrat- 
ing actual prejudice in any degree were shown by these 
exhibits.”” (2nd App., pg. 21) 


There was no other evidence produced at the trial to 
sustain the burden of proof. There were no witnesses 
called, and so there was no sworn testimony; and there was 
no new documentary evidence—only argument on the part 
of counsel, devoted mostly to what the claim department 
of appellant did about the dispute when it first became 
aware of its existence. Not even counsel’s argument, in 
large part, was relevant to the remanded issue of prejudice, 
or the lack of it. (2nd App., pgs. 67-76) 


The Owner-Plaintiff Never at Anytime Had the Funds 
To Complete the Project 


The current decision of the trial Court is in serious 
error in that it seems to be based on a proposition that up 
to now has assumed no importance in the case, and which 
is in point of fact not supported by evidence of record. 
(2nd App., pgs. 22-23) 


The current decision takes as its major premise that the 
owner-church at all times had ample funds to complete the 
project, and thus even if it did divert funds away from 
the construction work it was of no consequence, presum- 
ably, it is supposed, because they could always be replaced. 
This is a fallacious proposition (a) because it has no sup- 
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port in the record and (b) because it has no support in the 
law. 


That the owner-church was without adequate finances to 
pay for the contract work can easily be demonstrated. In 
the previous decision of this Court (pg. 534), it is said, 
‘“‘It was because of financing difficulties that Addendum 
No. 3 was formulated.’’ In the original decision of the 
trial Court it is found as a fact (1st App., pg. 16): 


‘<* * * that the Church relied upon Basay [con- 
tractor] to secure financing for the project and 
awarded the contract to him upon his assurances that 
he could secure the necessary financing: that at all 
times Basay was fully aware of the financial inability 
of the Church to go forward without outside financing: 
that Basay knew, or should have known, under all the 
circumstances that the Church could not meet the fi- 
nancial conditions of the contracts as drawn by him 


ese #9) 


The foregoing findings of fact of the trial Court are sup- 
ported by the testimony of witnesses for the plaintiff at the 
original trial. Witness Amos I. Custis was the principal 
witness for the plaintiff. The following is from his testi- 
mony (2nd App., pg. 32) 


“‘Q. Did the church have money on hand to finish 
the contract in March of 1962? A. The church did not 
have money on hand. 

Q. Did not? <A. Did not. 

Q. Does the church have money today to finish the 
contract? 

Mr. Frtepuanver: I don’t think that matters at all. 

Tue Court: I don’t see that that is relevant. 

Mr. Cuatretz: What did you say? 

Tue Court: I uphold the objection.” 


It will be remembered that by a letter dated March 21, 
1962, the contractor withdrew from the work. And it 
should also be noted that when the witness was asked 
whether he acquired any funds later, the trial Court ruled 
that such testimony would be irrelevant. 
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This brings us to what occurred at the renewed trial, 
and the current comments contained in the opinion of the 
trial Court on this subject. An offer was made by the 
plaintiff to call a witness who would say the Church, ‘‘is 
able to pay for the completion of the Sunday School * * °.’’ 
Plaintiff’s counsel continued, (2nd App., pg. 68): 


*s* * * We are prepared with records from the bank 
as to its balance in the bank during this period and 
how much we have purchased since the default, in the 
way of organs and so forth. I do not believe that is 
in issue.”” 


Counsel for defendant surety stated his belief that money 
that may or may not have been in the bank, not for con- 
struction use, during the period of construction, was irrele- 
vant, as was the present condition of the plaintiff’s bank 
account. (2nd App., pg. 69). 


The Court solely on the basis of the foregoing colloquy 
between counsel found it possible to make the following 
controlling finding: 


‘s* * * Tt was also stipulated that the Church at all 
times had enough money and resources to see the job 
through to conclusion, regardless of any payments 
made in the course thereof which may have proven 
improvident or unproductive.’’ (2nd App., pg. 22) 


It is suggested that defendant-surety was party to no 
such stipulation. On the contrary, counsel for defendant 
merely adopted the original ruling of the trial Court at 
the original trial by saying that evidence concerning plain- 
tiff-owner’s bank account, past or present, was irrelevant. 
(2nd App., pgs. 32 and 69) 


Following the erroneous assumption that there had been 
the stipulation just mentioned, the lower Court then pro- 
ceeds to reach its decision (2nd App., pg. 23): 

‘se * * Prejudice must rest upon a showing that 


Addendum No. 3 in some manner had injured or dam- 
aged the surety as of the time the work stopped. The 
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fact that the surety might have been able to cancel 
because of Addendum No. 3 is not material under the 
mandate. The Church continued to have sufficient 
funds to see the job to conclusion and its arrange- 
ments with the contractor are in no way shown to have 
injured the surety. The money paid the contractor did 
not dissipate funds available for completion of the con- 
tract work and the effect of the addendum was solely 
to lessen progress payments to the contractor as the 
work went forward.’’ 


There is no support for this ruling in the record. The 
record is overwhelmingly to the contrary. The owner did 
not have sufficient funds to pay for the work (2nd. App., 
pg. 32) (1st App., pgs. 13-15); and the owner clearly did 
dissipate funds that should have been used for construc- 
tion (1st App., pgs. 15-17). The progress payments to 
the contractor were not lessened by what occurred, but 
were accelerated and increased by such action (1st App., 
pgs. 16-17). 


The Legal Effect of the Unauthorized and Premature Payments 
Made to the Contractor 


What this record presents is a situation where, without 
the knowledge or consent of the surety, the payment pro- 
visions of the prime cotract were so altered, and the actual 
payments under the contract were so made, as to advance 
the rate at which progress payments would be made, and 
as to permit and allow unauthorized and premature pay- 
ments to the principal contractor. This under all the avail- 
able decisions and law on this subject constitutes prejudice 
to the surety. 


The most recent decision was written by Judge Burger 
of this Court, while he was sitting by designation on the 
Fifth Cireuit Court of Appeals. This was in National 
Union Indemnity Company v. G. E. Bass and Co., 369 F. 
2d 75 (Cir. 5) (1966), a case in which the prime contractor 
was suing a subcontractor and his surety to recoup monies 
the prime had paid to suppliers and materialmen. 
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The evidence showed the prime had on some occasions 
paid the subcontractor for materials not yet installed in 
the building. Judge Burger held that to the extent payments 
were so made, it constituted prejudice, and to the extent 
such payments could be shown, the surety was entitled to a 
discharge. The basic reasons given for the decision were 
that the making of such premature and unauthorized pay- 
ments (a) deprives the surety of the inducement to per- 
form which the contractor would otherwise have, and de- 
stroys, diminishes, or impairs the value of the securities 
taken (pg. 77): and (b) if the payment terms of the con- 
tract had been followed it is reasonable to assume that the 
default of the subcontractor would have occurred sooner 
and the surety could have stepped in to lessen its losses. 
(pg. 78) The Court said that to sanction such departures 
“‘would be tantamount to guaranteeing the performance of 
a contract without safeguards. Here National assumed the 
less hazardous risk of guaranteeing the contractual per- 
formance where progress payments were safeguarded.’’ 
The Court also said that acceptance of the opposing view 
would mean that the prime could have paid to the subcon- 
tractor, ‘‘the entire contract price at the outset,’? and 
thereafter rely upon the bond for performance. 


The foregoing principles are supported by these addi- 
tional authorities some of which are cited in the decision: 


Most of the early authorities on the subject of prema- 
ture payments under a construction contract bond, be- 
ginning with the landmark English case of Calvert v. The 
London Dock Company, 2 Keen 638 (1838), are collected 
in Arant, Rationale of the Rule That An Obligee’s Prema- 
ture Payment Discharges His Surety, 80 U. Pa. L. Rev. 842 
(1932), and it is interesting that in this thorough treatise 
no distinction is made between premature release of a re- 
tained percentage ‘‘fund,’’ and payments made ahead of 
a payment schedule based on the progress of the work. 
The point repeatedly stressed in this article is that by ad- 
vancing payments, the inducement to a contractor to com- 
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plete the work, particularly a faltering contractor, or one 
in financial difficulty, is eliminated, and the surety is ac- 
cordingly prejudiced. It is also significant that the same 
article acknowledges the difficulty of measuring the degree 
of the prejudice, with an exactitude. 


For a discussion of later authorities on this same sub- 
ject, reference is made to 17 Am. Jur. 2nd, Contractor’s 
Bonds, Sec. 32, which follows the reasoning of Arant (per- 
haps the outstanding authority on suretyship law), and 
which also makes no distinction between the depletion of 
retainage, and the mere acceleration of progress payments. 


A typical recent decision is Hall v. Union Indemnity 
Company, Cir., 8, 61 F. (2d) 85, at pg. 88, a case involving 
unauthorized payments by an owner to a contractor: 


‘‘The risk assumed by the defendant must be meas- 
ured by the terms of the contract, the faithful per- 
formance of which it guaranteed. Presumably, at 
least, the compensation of a surety is proportionate 
to the risk assumed. The defendant had a right to 
rely upon the carrying out of the terms of the con- 
tract with respect to payments. The waiver by the 
plaintiff of provisions which materially increased the 
hazard, by permitting the contractor to receive funds 
to which he was not entitled, as the work progressed, 
would be the equivalent of substituting a different risk 
than the one insured against. It is quite apparent 
that to guarantee the performance of a contract where 
progress payments are adequately safeguarded is a 
less hazardous risk than to guarantee the perform- 
ance of a contract where there are no safeguards.”’ 


Applying these principles to the present situation it 
should be borne in mind that the original bonded contract 
(including Addenda 1 and 2), provided a definite payment 
schedule. Without the consent of the surety this was radi- 
cally changed by Addendum No. 3. And subsequently, in 
actual practice, even No. 3 was abandoned. 


The end result was that much money was paid, not for 
construction, but for financing. (Ist App., pg. 15) For 
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example, the sum of $6,000 was paid on November 6, 1962, 
before the bond was even executed or delivered to anyone, 
which was on November 21, 1962; there was an additional 
*tadvance** on February 4, 1963; the sum of $1,250 was 
paid as a ‘‘finder’s fee,’ also on February 4, 1963; and 
subsequently there was paid $4,800 on promissory notes, 
all having to do with some financial scheme that was never 
completed. In other words, it would seem that, not only 
were payments accelerated, but of a total of $24,050 paid 
out, the sum of $13,550 was for non-construction work. 
(Ist App., pg. 15) 


To fully realize the extent to which payments were unau- 
thorized and premature, it should also be remembered that, 
according to plaintiff’s proof, the full value of all the work 
performed by the contractor was only $6,251.00. (1st App., 
pg. 17) Yet prior to termination, and prior to the com- 
pletion of the construction stages described in the con- 
tract (including the Addendum No. 3), the contractor was 
wrongfully and prematurely paid a total sum of $24,050. 
(1st App., p. 15) 


The current decision of the lower Court would make 
little of the non-construction expenditures, and would dis- 
tinguish the authorities cited above, when it says that, 


‘‘There was no specific, identifiable fund in this case. 
The surety here has not performed and there is no 
issue as to its having a lien on any monies in the hands 
of the Church.’’ 


The whole point is that there is no money against which 
to attach a lien, because it has been wrongfully spent. The 
plaintiff changed the contract and wrongfully spent the 
money, and would now compel the surety to make good the 
money it should not have diverted. 


It is impossible to escape the proposition that if the 
plaintiff had not wrongfully spent the money, the plaintiff 
would now have it available for the completion of the work 
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in question, and there would be no need to look to the 
surety for the money. If no money had been wrongfully 
spent it would necessarily remain in the hands of the owner, 
and be available for completion. The fact that there is no 
fund, as stressed by the lower Court, would only be im- 
portant if the surety were not being requested to make 
good the wrongfullly diverted money. To the extent it is 
being required to make good this diverted construction 
money, it has been prejudiced by the alterations in Adden- 
dum 3, and the subsequent actions of the parties—fund or 
no fund. 


It Is Not Possible To Follow the Arithmetic by Which the 
Lower Court Computed Damages 


In the original decision of the lower Court damages were 
fixed at $18,374, as follows (1st App., pg. 18): 


‘“Amount of Contract $ 57,450.00 
Deduct value of work done 6,251.00 

Cost to complete $ 51,199.00 
Deduct unpaid contract price 32,825.00 


$ 18,374.00’ 


In its latest effort plaintiff seeks damages in the reduced 
amount of $12,899, (2nd App., pg. 23) and the lower Court 
allows this amount as follows (2nd App., pg. 24): 


‘‘ORDERED, ApJUDGED and Dercreep that there shall 
be deducted from the uncompleted contract price of 
$38,300, the payments made and the cost to complete 
the job, and the plaintiff shall recover from the de- 
fendant Reliance Insurance Company of Philadelphia, 
formerly Standard Accident Insurance Company, the 
difference representing the loss or damage to the 
Church or the sum of $12,899, with interest from April 
1, 1963, together with the costs of this action. Plain- 
tiff shall have execution on this judgment.”’ 


To follow this computation one would have to deduct 
from $38,300, the payments made and cost to complete the 
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job ($24,050 plus $51,199 = $75,249), which is obviously 
impossible to do. The Court below says its formula should 
come to the figure now claimed by plaintiff, namely, $12,899. 


The Court Below Erred When It Undertook To Assess Interest 
Against Defendant from April 1. 1963, as Demanded by 
Plaintiff 


The Court below would assess damages against defend- 
ant surety in the amount of $12,899, plus interest from 
April 1, 1963. In other words the current decision would 
assess interest against defendant for a period during which 
the defendant surety had prevailed in these proceedings. 


The error in such an assessment is more fully realized 
when it is remembered that by the previous order of this 
Court, all costs incurred up to the date of the order were 
assessed against plaintiff in an amount of $450.68, a sum, 
incidentally, which plaintiff has never remitted to defend- 
ant. (2nd App., pg. 85) 


It would be incongruous indeed if defendant were now 
compelled to pay interest to cover proceedings where the 
costs have already been assessed against the plaintiff. 


CONCLUSION 


The Court should hold that on remand plaintiff has failed 
to sustain the burden of showing defendant surety was not 
prejudiced by the actions of plaintiff-owner, and should 
reverse and dismiss the complaint, with costs. 


Respectfully submitted, 


Epwarp GALLAGHER 
500 Federal Bar Building 
Washington, D. C. 20006 
Attorney for Appellant 


Dated at 
Washington, D. C. 
September 23, 1968 
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Certificate of Service 


I hereby certify that a typewritten copy of appellant’s 
brief in the above-entitled case was served upon Mark P. 
Friedlander, Sr., Esquire, Attorney for Appellee, at 1210 
Shoreham Building, Washington, D. C., by First-Class 
Mail, this 23rd day of September, 1968. 


Epwarp GALLAGHER 
500 Federal Bar Building 
Washington, D. C. 20006 
Attorney for Appellant 
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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,141 


RELIANCE INSURANCE COMPANY 
Appellant 


V. 


MALCOLM B. COLBERT et al. 
Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF QUESTION PRESENTED | 


Did the bonding company, Appellant, suffer prejudice as a re- 
sult of the change in the contract between the builder and the ap- 
pellee Church, the owner of the property? | 


Pursuant to Rule 8(d) of the Rules of the United States Court 
of Appeals for the District of Columbia Circuit, the Court is advised 
that the pending case was previously before this Court under the 
same caption, being Appeal No. 19,680 


COUNTERSTATEMENT OF THE CASE 


oom 
It was during the year of| 1962- that the appellee Tenth Street 


Baptist Church determined to. Binid its ‘ Sunday- school annex. on an 
unimproved lot owned by it adjacent to the church_building. An 
architect was employed and a builder selected. 


On the 20th day of October, 1962 the appellee Church and a 
nse n. company formalized their arrangements by a contract 
providing for the erection of the annex at a contract price of $42,425.- 


00. This contract had no provision as to any progress payments. 
—_— 


Thereafter fror/fime to time meetings were held between the 
representative offhe construction company and the representatives 


of the Church. _These_talks eventually resulted in the adoption of _ 
two modifications to t the basic contract... They were known as Ad- 
dendum No. | and Addendum No. 2 both were dated Novem- 
ber 3, 1962. The first Addendum, No. 1/ provided for the addition 
of an aircondjtioning system in the annex, and for the construction 
of a passageway over an alleyway to connect the church building with 
the annex when built. The additional work increased the contract 


price to $57,450.00. 


ThefSecond Addendum, No. afereasie the payments as fol- 


lows: 
Upon Commencement of Work $ 7,450.00 
Completion of First Floor Joists 12,500.00 
Completion of Second Floor Joists 12,500.00 


Roof Felted in and Windows in 
Place, Rough in Plumbing, 
Rough in Electric Wiring, 
ready for finishing 12,500.00 
Completion of Job 12,500.00 
| Total $ 57,450.00 


Because the second Addendum also provided for a completion 
bond the construction company applied to the Appellant for a bond 
in the amount of $57,450.00, which was the price after Addendum 
No. 1 and Addendum No. 2 were adopted. The bonding company 
obtained the basic contract plus Addenda Nos. | and 2, together 
with the plans, and it wrote the bond on November 21, 1962. The 
bond was held by the construction company until February 4, 1963, 
at which time a new method of payment was established. 


Under the terms of Addendum No. 3, $7,500.00 was to be 
paid as an initial deposit, and this was to be accomplished by the 
paying of $1,450.00 plus $50.00, plus the release of an escrow or 
deposit in the amount of $6,000.00 which was already in the hands 
of the contractor. The balance of the payments were to be made 
as follows: Upon completion of the first floor and the first floor 
joists, the amount of $10,000.00; and upon the completion of the 
second floor joists, $10,000.00; and an additional $5,000.00 was to 
be paid when the roof was felted in and all windows were in place. 


This additional Addendum further provided for the creation of 
a first deed of trust on the real estate to secure a $25,000.00 note 
which was to be used to obtain that sum of money which was sup- 
posed to be held in escrow and payments made out of such fund. 
The construction company was to furnish $25,000.00. but such 
monies were never forthcoming, and the deed of trust and 
the note were cancelled by the Court and held for naught. ! 


The work on the annex commenced in mid-February, 1963, 
and by March 19, 1963 the féfst floor shell and first floor joists were a 
in place. In addition to pe initial deposit of $7,500.00 the constru- 
tion company had n down $10,000.00 more as its first install- 
ment on the job. “At this point the construction company stopped 
work, claiming defaults on the part of the appellee Church as follows: 


1. The failure of the Church to pay a claim for extras in the 
sum of $6.450.00 (the Court found that this sum was not due). 


2. The failure of the Church to deposit the balance of the 
$25,000.00 {which the Court found was not due. and cancelled the 
note and deed of trust). The construction company charged and re- 
ceived $500.00 for extras which were not part of the contract and 
had no pertinency to the issues involved herein. 


The appellee Church. however, made the following payments 
prior to the date of March 21, 1963: On November 6, 1962 an 
advance deposit of $6.000.00: on February 4, 1963 an additional 
advance of $1.500.00: a finder’s fee of $1,250.00 on February 4, 
1963: on February 8, 1963, $8.500.00 for the first draw; and on 
March 12. 1963 an additional installment on the first draw of 
$1,500.00. This is all that was paid on the contract, but the appel- 
lee Church also paid $400.00 on the note and an item of $500.00 
for extras. 


Although the work was stopped and the Church had made the 
payments indicated above, in fear of the threatened foreclosure of 
the deed of trust, the Church made eleven other payments on the 
note, all after the work had stopped and the contract had been 
breached. 


No further work was performed and ultimately the construction 
company, having refused to proceed, the Church made demand upon 
the bonding company to complete the work. The refusal of the a 
pellant bonding company to complete the job resulted in a suit be- 
ing instituted by the appellee Church against the construction com-| 
pany and the Appellant. 


Although the work had reached the first floor joists stage, it 
was so poorly done that its value irrespective of its costs did not 
exceed $6,251.00. The agent for the bonding company had executed 
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the bond, sent a notice of its execution to the home office of the 
Appellant, but had made no further check or investigation as to how 
the work was progressing. 


The agents for the appellee Church called on the bonding com- 
pany in April of 1963 and requested its help in getting the building 
completed. As a result of this conference the agent for the Appel- 
lant advised one of the Trustees of the Church to go to their lawyer 
and have him write a letter to the bonding company stating the facts 
they had discussed; and on May 6, 1963 counsel for the appellee 
Church wrote such a letter which was Plaintiffs’ Exhibit No. 8 re- 
ceived in evidence in the first trial and appearing in the original 
Joint Appendix at page 40. The $4,400.00 in payments on this note 


were made after that date. 
| 


During the discovery processes the bonding company asserted: 


~ 


“The damages resulting from Addendum 3 are 
that by its terms the payment provisions of the or- | 
iginal contract were radically changed without the | 
consent of the surety so that money was prematurely 
paid to the contractor, money that would and should 
; be presently available for completion of the contract 
work, money in excess of the amount of the judg- | 
ment originally entered by the trial court.” | 


SUMMARY OF ARGUMENT 


The bonding company’s contention is: Ce it was preju- 
diced by the payments of the appellee Chure#>fo the construction 


company Over and beyond what should have been paid under the 
original Addendum No. 2 to the contract. The undisputed figures 
show that the contract payments due under Addendum No. 2 up to 
the first floor joists were $19,950.00, plus a payment of $500:00 
for extras—or $20,450.00. Actually, including the $400.00 paid on 


the note, the Church only paid out $19,650.00, which figure is Jess 
than what it would have paid under the original contract. 


Secondly. because the bonding company never completed the 
contract under its completion bond, whether or not the Church had 
sufficient money to pay them would have been of no moment, but 
it was conceded at the second trial that the Church was in a position 
at all times to furnish the money for the completion of the job. 


ARGUMENT 
I 


THE ACTUAL PAYMENTS MADE BY THE APPELLEE CHURCH 
TO THE CONSTRUCTION COMPANY UNDER ADDENDUM NO. 
3 WERE LESS THAN THE AMOUNT IT WOULD HAVE PAID 
UNDER ADDENDUM NO. 2 


On page 12 of the Joint Appendix in the prior appeal the 
Court will see that the scheduled payments to have been made 
were as follows: 


Upon Commencent of Work $ 7,450.00 
Completion of First Floor Joists 12,500.00 
Roof Felted in and Windows in 
Place, Rough in Plumbing, 
Rough in Electric Wiring, 
ready for finishing 12,500.00 
Completion of Job 12,500.00 
7 Total $ 57,450.00 


Actual payment made were as follows: 


Advance. Nov. 6, 1962. $ 6,000.00 
Additional advance, Feb. 4, 1963 1,500.00 | 
Finder's fee, Feb. 4, 1963 1,250.00 | 
First installment: ! 
February 8, 1963 8,500.00 | 
March 12, 1963 1,500.00 ! 
For extras, April 8, 1963 500.00 | 
Total S$ 19,250.00 | 


There may be added to these payments the sum of $400.00 paid 
on the note prior to the default and the refusal of the bonding 
company to go forward: but there should be added to the sched- 
ule of payments the sum of $500.00 for the extras. 


Il | 
THE OBLIGATIONS OF THE APPELLANT UNDER ITS BOND | 
WERE NOT RELEASED BY VIRTUE OF THE FRAUDULENT | 
OBTAINING OF A DEED OF TRUST AND NOTE FROM THE | 
CHURCH BY THE CONTRACTOR 


The bonding company has asserted that. because the Church 
gave a note secured by a deed of trust on its real estate to the con- 
tractor, and made payments out of fear of foreclosure. the bonding 
company was discharged. | 

The Court’s decision that the deed of trust and note be cancel- 
led and the property thus cleared of its cloud of the deed of trust, 
effectively eliminates any argument that the Church had put its prop- 
erty beyond the use of the bonding company. The bonding com- 
pany’s contention that the payments on the note, after the default 
by both the contractor and the bonding company, somehow affected 


the bonding company’s rights and discharged said bonding company, 
| 
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is Clearly unwarranted. Once the bonding company and the contrac- 
tor had defaulted and refused to complete, the funds available to 
pay for the completion costs became of no moment. 


lil 


THE STIPULATION THAT THE CHURCH WAS AT ALL TIMES 
ABLE TO PAY FOR THE COMPLETION OF THE BUILDING, 
WAS MADE 


The Court will find that during the proceedings in the District 


Court, the District Court Judge made inquiry as to the witnesses and 


the testimony said witnesses would adduce. Counsel for the appel- 
lee Church advised the Court that its testimony would consist of 
the depositions of the employees or agents of the Appellant indica- 
ting no steps or other actions by such agents and employees in re- 
lation to the bond; and, further, the interrogatories and the answers 
thereto, which would show that the sole claim of the bonding com- 
pany was that it was damaged in that money that should have been 
available to pay the costs of construction was not available because 
of the change in the method of payments; and the sole testimony 
being offered by the witness were the books and records to show 
that the appellee Church was well able to pay the cost of comple- 
tion at all times. 


The Court then addressed a question to counsel for Appellant, 
which was whether or not he would stipulate this. His reply was 
that it was immaterial to the issues, but this was said in such a ma 
ner as to indicate to both the Court and counsel for the appellee 
Church that he was so stipulating. Whereupon, counsel for the ap- 
pellee Church said that in that case he would not offer the witness. 


Later on during the argument the Court again stated to counsel: 


You stipulated at the beginning that the church had adequate funds 
to pay it, so I do not see the prejudice there. To this statement by 
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the Court, appearing in the transcript at page 19 (J.A. 78), counsel 
for Appellant said nothing. Counsel now argues that the record does 


not support this stipulation. | 
CONCLUSION 


No cases are cited in support of Appellees’ position, because 
we are firmly of the opinion that we are governed by the decision 
in this case, and the additional authorities cited by the other side 


are not on point in any way. 
Respectfully submitted, ! 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander | 
Mark P. Friendlander, Jr. 
Blaine P. Friedlander 
Harry P. Friedlander 
Marshall H. Brooks 

1210 Shoreham Building 

806 - 15th Street, N.W. 

Washington. D.C. 20005 


